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PREFACE., 


With a view to give an extensive list of the SS.pind&s 
and Bandhus, and their order of succession according 
to the Western School, the Editors have undertaken 
to compile a new edition of Colebrooke's translation 
of the chapter on Inheritance, of the Mitaeshara, together 
with translations from such other parts of the Mitaeshara 
and other works of Hindu Law as treat of the Sapii;idfiis 
and Bandhus. The Editors have carefully avoided putting 
in translations from works of doubtful authority, or such 
as would not be generally recognised as an authority by the 
Western Schools. The doctrines of the sages who 
wrote on law at different times are to this day recognised 
as authorities by all the Schools of Law in India, the 
difference being in the different interpretation put upon 
them by their several commentators. 

Yajnyawalcya of Mithila, whose doctrines, as published 
by one of his disciples, form the text of the Mitaeshara, was 
one of the several sages who, from time to time, gave laws 
to the people of the land. The texts of each of these 
are of as great an authority in Bengal as they are in every 
other part of India, That these sages flourished, at different 
times and in different countries, cannot be a matter of 
doubt. It appears that Yajnyawalcya flourished in the 
Mithila country in the beginning of the Tretta Yoga at 
the time of J&nuk Raja, — a fact easily discovered from 
his own works, Parasura was the lawgiver of the Kali 
Yoga, and flourished in the latter part of Dwapura, can 
be gathered from the fact of his being the father of the 
sage Vyasa. That he was the lawgiver of the Kali Yoga^ 
Gautama of the Tretta Yoga, Sancha and Lic’hita of the 
Dwapura, and Menu of the Sutta Yoga, is found in the 
following verse of the Parasura Madbab4 ; — 
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But when a: I where the other sages gave their laws 
tb unknown. Their names alone can be gathered fioiii 
a verso of the Mitaeshara ; — 

: I 


HTniT wm TO ^ I 

^fsrroi II 

Menu ; Atri ; Vislniu ; Harita ; Yajjjyciwalcya ; U&haiia ; 
Angira ; YAmn ; Apastamba ; Samvarta ; Katyayana ; Vnba- 
spaii Parasaia; Vyasa; Saacha, Lie’hiti; DAcsha; Gautama; 
Sillatappa ; Vasisht’ha, aic the promulgators of the 
DhArma Slias'trab. 

The names of the other sages arc found hi tlie Puifinfis ; — 
Marichi , Pulastya Prakheta ; Blirigu ; Naiada ; Kas^apfi ; 
Viswamitra ; Dcvala ; Rishyabringa ; Gargya ; Baudliayaua; 
FaLVhinasi; Jabali ; Sumautu ; PaiUbkaiA; Locaeshi ; 
and KutbAmi. 

Pundit Vababaukara VydyAratnfi says that their Insti- 
tutes are collected in a work called the Shat'trinsbun 
MAt'tung, 

The portions translated from the Mitac&hara, Nirnaya 
Sindhu, Yiramitrodaya, and other woiks will, it is 
hoped, be of some service to the profchsiun. Up to this 
time no exhaustive list ot the Sapindas, SamonoJakas, or 
of the Biindhus has been attempted. That the verse ot the 
Mitaeshara * is only illustrative, and not exhaustive, 
stands to reason, and is borne out by several veuses in tho 
Acharadhaya, Jt i^- also supported by a decision of tho 
Privy Council + as also by another decision of tlie High 
Court of Calcutta. I 

It would, indeed, be unieasouablc to think that, while 
the author carefully enumerates the individuals up to 
fourteenth degree in the ascending Imc, who are Sapindas 
and Samonodakas, many of whom could not, by any possi- 
bility, bo alive to inherit tho property of tlicir progeny, 
he would leave out from the lino of inheritance such of 
the Ootrdjd as may be living at the time of tho death of 

♦ Mit. Oh. IT, St*c. 5, V. 6. 

t Soo Giidhaii Lai Jloy »s. Tho Covoinmcnt of Bengal 1 B. L. It, 
P. 6, p. 41. 

J Jivanta Kumari Dcbi Laklunaram Cbuckorbutty 2 B and R. 
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the deceased proprietor. Besides, according to the defini- 
tion of SSipindas. as given in the Acharadhay^, and from 
the mention, that the word wherever it occurs in the Book 
is to be of the same import, it would appear that the word 
SapindA, as used in Ch. II, Sec. 5, v. 5, means one related 
in body through one who happens to be within the sixth 
line of ascent from the father, or the sixth line of descent 
from the man himself, or the fifth line of ascent on the 
mother's side. According to the text, it would seem that 
the descendants have been excluded, and only the sons 
and grandsons of any one of the ancestors up to the 
seventh degree have been included. If this be considered 
correct, none but the sons and grandsons of any one 
of the SamanodAikas (or those connected by libation of 
water), or by body, from the eighth to the fourteenth 
ancestor, can take the heritage. But it is not possi- 
ble, according to the course of nature, that the ancestor in 
the fourteenth degree, or his son or grandson, would be 
living at the time of the death of a person distant from 
himself by fourteen, thirteen, or twelve, degrees of 

descent. It would be idle to think that the legislator ever 
contemplated that the fourteenth ancestor would remain to 
claim the inlieritance of his descendant in the fourteenth 
degree, so that it is only reasonable to think that the author 
meant to include the descendants of such ancestors down to 
a degree where a common ancestor would be supposed 
to partake of the funeral oblation or libation of water 
offered by any of his other descendants as well as 

that of the deceased, if offered by him in his lifetime. 

In the Pdrdsurd Madfuivd “ the relation of a 
Sdpindd is said to exist whenever the same 

lineage or consanguinity is found to exist.” In that case, 
a great grandson is a SApinda, but he is nowhere enumer- 
ated as heir in the Mitaeshara. Accordingly, the great 
grandson of the great grandfather is a SApinda. Accord- 
ing to the Nirnaya Sindhoo, an, uncle and a nephew are 
SaphMds, as he who shares in the oblation offered by the 
uncle partakes also of that offered by the nephew. So he 
whose oblation is shared by the manes of any ancestor is 
a SapindA to one whose oblations are likewise shared by 
the same ancestor. Similarly, SAmanodakAs are not 
only the ancestors from the eighth to the fourteenth 
degree, and their sons and grandsons, but those whose offer 
of libation is shared by a common ancestor are SAmanodAkAs 
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to one another. Consequently, the fourteenth in descent from 
the first Sdmanodaka and the thirteenth in descent from 
the man himself, are his Sllmanod£Lk^s, for in the one the 
fourteenth ancestor shares in the libation offered by his 
descendants of equal degree, and the father of the man 
partakes of the libation offered by the man himself and 
his descendants in the thirteenth degree. A man’s 
descendants in the fourteenth degree would be his 
S&manodakfi, for he himself partakes of the libation 
offered by his descendants. Of course, in inheritance, the 
same rule would hold. If benefit . conferred be the 
cause of inheritance, then the person who confers 
that benefit, takes the inheritance in the order of its merits, 
and of the number of immediate ancestors who may be 
so benefited. According to the Shastras, the Pinda, or 
funeral cake, confers the greatest ))enefit on the manes of the 
dead. Therefore those who confer the funeral cake to the 
man himself and his ancestors, or to the manes of such of his 
ancestors as would have partaken of the funeral cake 
offered by himself, are partakers of his wealth ; those 
nearer in blood, that is, those whose oblations would be 
shared by a larger number of the man’s immediate ances- 
tors, would succeed first, and so in order those who are 
more remote, that is, those whose oblations would be shared 
by a less number of the man’s ancestors. Accordingly, in 
the second order of merit come the Samanodakas ; they 
can offer only libation of water, and not funeral oblations. 
As conferring le^ss benefit, they come next in order, and 
according as a greater or smaller number of the man’s 
immediate ancestors arc benefited, so should their rank be 
assigned in the succession. A man’s connection to the family 
of his mother is also to the fourth in ascent from the 
mother herself. But the fourth ancestor of the mother could 
by no possibility be living to claim the inheritance of his 
great grandson’s grandson’s property, nor could his grand- 
son be expected to live to succeed, to the property of 
his cousins granddaughter’s son. Hence the iirference 
is irresistible, that the author by enumerating the persons 
in the ascending line and their descendants in the third 
degree, meant not to be exhaustive but only illustrative. 
That the line of Sapindas would extend further stands to 
reason, and is borne out by the texts not only of the 
Mitacsbara itself, but of the others of the sages whose 
cannot be questioned. 
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We have made an attempt to give as extensive a list of 
the Sapindas as we have been able. That there may be 
others who would come under the head of Sapindas or 
Saraanodakas or Bandhus than those enumerated in the 
table of succession, is not denied. The table of successibn, 
as given here, has been revised by Pundit Bh&vS^sh&nk&rst 
Vydyar&tnS,, and bears his sanction. 

An attempt has been made by the editors to compile 
a Synopsis of the law as contained in Colebrooke^s transla- 
tion, upon the basis of right of property, time when and 
the manner in which partition may take place, and the 
order of succession to the property of a deceased owner. 

In the Appendix, notes of cases up to date have been 
given with references to the books in which they are re- 
ported. As some volumes of the Weekly Kd^orter were 
contemporaneous with Wyman’s Reporter, references have 
been given to both the works when the same case happen- 
ed 4o be reported in both. 

We have to acknowledge with grateful thanks the labor 
and trouble taken by Pundits BhavS^shankara Vydy&ratnst 
and Woomesha Chandra Sheromoni, whose assistance lias 
been of great service to us in the translation of the differ- 
ent Sanscrit texts not found in Colebrooke, and in the com- 
pilation of the table of succession. 

We have also to thank Baboo Peary Mohun Banerjee, 
Government Pleader of the High Court, N. W. P,, for his 
valuable aid in the selection of the cases, and in the revi- 
sion of the work while in the press. 
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PREFACE BY COLEBEOOKE 


TO HIS EDITION OF TUB 

DAYA BHAGA AND THE MITACSHARA. 

1810 . 


No branch of jurisprudence is more important than the 
law of successions or inheritance ; as it constitutes that 
part of any national system of laws, which is the most 
peculiar and distinct, and which is of most frequent use 
and extensive application. 

In the law of contracts, the rules of decision, observed 
in the jurisprudence of different countries, are in general 
dictated by reason and good sense ; and rise naturally, 
tiiough not always obviously, from the plain maxims of 
C(]uity and right. 

As to the criminal law, mankind are in general agreed 
in Regard to the nature of crimes : and, although some 
<liversity necessarily results from the exigencies of different 
states of society, leading to considerable variation in the 
catalogue of offences, and in the scale of relative guilt and 
consequent punishment, yet the fundamental principles 
are unaltered, and may perhaps be equally traced in every 
known scheme of exemplary and retributive justice. 

But the rules of succession to property, being in their 
nature arbitrary, are in all systems of law merely conven- 
tional. Admitting oven that tlie succession of the offspring 
to the parent is so obvious as almost to present a natural 
and universal law; yet tins very first rule is so variously 
modlfiod by the usag('S of different nations, that its applica- 
tion at least must be acknowledged to be founded on 
consent rather than on reasoning. In the laws of one 
people, the rights of primogeniture are established ; in 
those of another, the equal succession of all the male 
offspring prevails ; while the rest allow the participation, 
of the female with the male issue, some in equal, others in 
unequal proportions. Succession by right of representa- 
tion, and the claim of descendants to inherit in the order of 
proximity, have been respectively established in various 
nations, accordiug to the degree of favour with which 
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they have viewed those opposite pretensions. Proceeding 
from linear to collateral succession, the diversity of laws 
prevailing among different nations, is yet greater, and still 
more forcibly argues the arbitrariness of the rules. Nor 
is it indeed practicable to reduce the rules of succession, as 
actually established in any existing l)ody of law, to a 
general or leading principle, unless by the assumption of 
some maxim not necessarily nor naturally connected with 
the canons of inheritance. 

In proportion, then, as the law of successions is arbi- 
trary and irreducible to fixed and general principles, it is 
complex and intricate iu its provisions ; and requires, on 
the part of those entrusted with the administration of 
justice, a previous preparation by study ; for its rules and 
maxims cannot be rightly understood, whf3n only hastily 
consultc»l as occasions arise. Those occasions arc of daily 
and of hourly occurrence ; and, on this account, that 
branch of law should bo carefully and diligently studied. 

In the Hindu jurisprudence in particular, it is the branch 
of law which specially and almost exclusively merits the at- 
tention of those who are qualifying themselves for the line of 
service in which it will become their duty to administer jus- 
tice to our Hindu subjects, according to their own laws. 

A very ample compilation on this subject is included 
in the Digest of Hindu Law, prepared by Ja'g ANN at ha 
under the directions of Sir Wjltjam Jonwh. But copious 
as that work is, it does not supersede the necessity of further 
aid to the study of the Hindu law of inheritance. In 
the preface to the translation of the Digest, I hinted an 
opinion unfavorable to the arrangement of It, as it lias 
been executed by the native compiler. I have been con- 
firmed in that opinion of the compilation, since its publica- 
tion ; and indeed the author's method of discussing to- 
gether the discordant opinions maintained by the lawyers 
of the several schools, without distinguishing in a intelligi- 
ble manner which of them is the received doctrine of each 
school, but on the contrary leaving it uncertain whether 
any of the opinions stated by him do actually prevail, 
or which doctrine must now be considered to be in force 
and which obsolete, renders his work of little utility to 
persons conversant with the law, and of still less service to 
those who are not versed in Indian jurisprudence ; specially 
to the EThfllibh reader, for whose use, through the medium 
of translation, the work was particularly intended. 
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Entertaining this opinion of it, I long ago undertook a 
new compilation of the law of successions with other 
collections of Hiudu law, under the sanction of the Govern- 
ment of Bengal^ for preparing for publication a Supple- 
mentary Digest of such parts of the law as I might consi-* 
der to be most useful. Its final completion and publication 
have been hitherto delayed by important avocations ; and 
it has been judged meantime advisable to offer to the public, 
in a detached form, a complete translation of two works 
maiorially connected with that compilation. 

I'hey are the standard authorities of the Hindu law of 
inljcritiince in the schools of Benares and Bengal res- 
pectively ; and considerable advantage must be derived to 
the study of this branch of law, from access to those 
authentic works, in which the entire doctrine of •each 
school, with the reasons and arguments by which it is 
supported, may be seen at one view and in a connected 
shape. 

In general compilation, where the authorities arc greatly 
multiplied, and the doctrines of many different schools, 
and of numerous authors are contrasted and compared, the 
reader is at a loss to collect the doctrines of a particular 
school, and to follow the train of reasoning by which they 
are maintained. He is confounded by the perpetual con- 
flict of discordant opinions and jarring reductions ; and 
by the fre({uent transition from the positions of one sect to 
the principles of another. It may be useful, then, that such 
a compilation should be preceded by the separate publica- 
tion of tlie most approved works of each school. By 
exhibiting in an exact translation the text of the author, 
with notes selected from the glosses of his commentators, or 
from the works of other writers of the same school, a 
correct knowleilge of that part of the Hindu law, which 
is expi'essly treated by him, will be made more easily 
attainable, than by trusting solely to a general compilation. 
The one is best adapted to preparatory #study ; the other 
may afterwards* be profitably consulted, when a general, 
but accurate knowledge has been thus previously obtained 
by the separate study of a complete body of doctrine. 

These considerations determined the publication of the 
present volume. It comprehends the celebrated ti’catisc 
of Ji'mu'ta-VA'iiana on successions, which is constantly, 
cited by the lawyers of Bengal under the emphatic title <'f 
Ddya-bltdga ox “ inheritance j and an extract from the 
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fitill more celebrated Mitdcshard, comprising so much of 
this work as relates to inheritance. The range of its 
authority and influence is far more extensive than tliat of 
Ji'mit'ta-va'hana’s treatise ; for it is received in all tlie 
•schools of Ilindvj law, from Benares to the southern 
extremity of the peninsula of India, as the chief ground- 
work of the doctrines which they follow, and as an 
authority from which they rarely dissent. 

The works of other eminent writers have, concurrently 
with the Mitdeskard, considerable weight in the schools of 
law which have respectively adopted them ; as the 
Smriti Chandried * in the south of India ; the Chintd- 
maniy Retnacara and Vivddd-chandrd + in Miihild ; 
the V iramitrodaya and Camala'caraJ at Benares, 
and* the Mayuclia^ among the Marahdttas : but all 
agree in generally deferring to the authority of the 
JUitdeshardy in frequently appealing to its text, and in 
rarely, and at the same time modestly, dissenting from 
its doctrines on particular questions. The Bengal school 
alone, having taken for its guide Ji'mu'ta-v'a'hana's 
treatise, which is, on almost every disputed point, opposite 
in doctrine to the Mitdeshard, has no deference for its 
authority. On this account, independently of any other 
considerations, it would have been necessary to admit into 
the present volume either his treatise, or some one of the 
abridgments of his doctrine which are in use, and of which 
the best known and most approved is Rauhunandana's 
J)dya4atVM. But the preference appeared to be decid- 
edly duo to the treatise of Ji'mu'ta-va'jtana Ijimself ; 
as well because he was the founder of this school, l)eing 
the author of the doctrine which it has adopted ; as 
because the subjects, wljich he discusses, are tn^ated by 
him with eramciit ability and great precision ; and for 
this further reason, that quotations from his work, or 
references to it, '"which must become necessary in a general 


* By Dfj'vanVa-Bh-ntVa. ^rhis excollcnt treatise on jiiciieatHro is of 
j?roat and almost paramount authority, a.s I am informed, in tho countries 
occupied by the Hindu nations of Di'dr 'ml, Tailaufja and Vanidtu inhabiting 
tho greatest jjart of tho peninsula or Hekhui, 

Vivudd (dimfa'wmi'l, Vyumhdm Vfnntmm'nH ap<l other treatises of law 
by Va'chespati Mis'ha. Vimda Hetudram, Vijavuhdm Jicimmm and 
other eompilatioiis by pn^nditas employed by CiiAN'Dii's'j'VAiiA ; ViMa 
Vhmithy, by Misaiu; Mts'iu or rather by hisaunt Lac’hima or La(!SHMi Uk'vi. 

J Viramifrodaifay an ample and very accurate digest by Mjtua Mis'ua. 
Vivdd^'tdn'dam and other works of CAMAr.A'<t\KA. 

% V and other treaties >»y Ni'lac'AWTUA. 
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compilation of the Hindu law of iuhefitance, can be 
but very imperfectly intelligible 'without the opportunity 
of consulting tne whole text of his close reasoning and 
ample disquisitions. 

Having selected, for reasons which have l>een here ex- 
plained, the Ddya-hhaga of Ji'mu'TA-va'hana and the 
Mitdcshard on inheritance, for translation and separate 
publication, I was led in course to draw the chief part of 
the annotations necessary to the illustration of the text, 
from the commentaries on those works. Notes have been 
also taken from original treatises, of which likewise bri(d’ 
notices will be here given, that their authority may be 
appreciated. 

In the selection of notes from commentaries and other 
sources, the choice of them has not been restricted to such 
as might be necessary to the elucidation of the subject 
as it is exhibited in the English version ; but variations 
in the reading and interpretation of the original text 
have been regularly noticed, with the view of adapting 
this translation to the use of those who may be induced 
to study it with the original Sanscrit text. The mere 
English reader will not be detained by these annotations, 
which ho will of course pass by. 

Having verified with great care the quotations of authors, 
as far as means are afforded to me by my own col- 
lection of Sanscrit law books (which includes, I believe, 
nearly all that are extant ) ; I have added at the foot of 
the page notes of )*eforence to the places in which the 
texts are found. They will be satisfactory to the reader, 
as demonstrating the general correctness of the original 
citations. Tlie inaccuracies, which have been remarked, 
are also carefully noticed. They are few and not often 
important. 

'Jlie sources from which the annotations liave been 
chiefly drawn, are the following : — 

The commentary of S'rTcrtshn'a Terca'lanca'rA on 
the Ddya-hhdga of Ji'mu'ta-va'iiana has been chiefly 
and preferably used. This is the most celebrated of the 
glosses on the text. It is the work of a very actue logician, 
wlio interprets his author and reasons on his arguments, 
with great accuracy and precision ; and who always illus- 
trates the tc3Xt, geucrally confirms its positions, but not 
unfrequcntly modifies or amends them. Its authority has 
been long gaming groiiud in the schools of law throughout 
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Bengal ; and it has almost banished front them the other 
expositions of the Ddya-hhdga ; being ranked, in general 
estimation, next after tbe treatises of Ji'hu'ta-va'hana 
and Baghunandana. 

An original treatise by the same author, entitled Bdya- 
crama-mngralui, contains a good compendium of the law 
of inheritance according to Ji'mu'ta-va'hana’s text, as 
expounded in his commentary. It has been occasionally 
quoted in the notes : its authority being satisfactorily 
demonstrated by the use which was made of it in the 
compilation of the Digest translated by Mb. Hat.eieu ; 
the compilers of which transcribed largely from it, though 
without acknowledgment. 

The earliest commentary on Ji'mu'ta-va'uana is that 
of S'EtNAYHA A'cha'bya Chu'd'a'man'i. It has beou 
constantly in S'bi'crishn'a’s view, who frequently copies 
it ; but still oftener cites the opinions of Chu'd'a'man'i to 
correct or confute them. Notwithstanding this frequent 
collision of opinions, the commentary of Chu'd'a'man'i 
must be acknowledged as, in general, a very excellent 
exposition of the text ; and it has been usefully consulted 
throughout the progress of the translation, as well as for 
the selection, of explanatory notes. 

Another commentary, anterior to S'bi'ciirishna's, but 
subsequent to Chu'd'a'man'i’s, is that of Achyuta 
Chacbavarti' (author likewise of a commentary on 
S'Tddd’ha Vivha.) It is in manj’^ places quoted for refu- 
tation, and in more is closely followed by S'bi'crish- 
h'a, but alw'ays without naming the author. It contains 
frequent citations from Chu'd'a'man'i, and is itself quoted 
with the name of the writer by Mahe's'wara. This work 
is upon tbe whole an able interpretation of the text of 
Ji'mu'ta-va'hana, and has afforded much assistance in 
the translation of it, and furnished many notes illustrat- 
ing its sense. 

The commentary of Mahe's'wara is posterior to those 
of Chu'd'a'man'i and of Achyuta, both of which are 
cited in it ; and is probably anterior to S'bi'crishn'a’s, 
or at least nearly of the same date, if my information 
concerning these authors be correct;* for they appear 


* Great-prondsonB af both these writers were living in 1806 : and the 
grandson (daughter’s son) of S'ri'ckishn'a was alivo in 1700. Both conse- 
quently must have lived in the first part of the last century. They are 
tupdeirp writers i and S'ui'ciushx^'a is ap^Mireutly tbe most recent. 
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to have been almost contemporary; but MaHE'sVara 
seemingly a little the elder of the two. They differ greatly 
in their ea^positions of the text, both as to the meaning 
and as to the manner of deducing the sense ; but neither 
of them affords any indication of his having seen the 
other's work. A comparison of these different and indepen- 
dent interpretations has been of material aid to a right 
understanding and correct version of obscure and doubtful 
passages in Ji'mu'ta-va'hana's text.' 

Of the remaining commentaries, of which notices had 
been obtained, only one other has been procured. It bears 
the name of Raohunandana, the author of the Smriti- 
tatwa, and the greatest authority of Hindu law in the 
province of Bengal. In proportion to the celebrity of the 
writer was the disappointment experienced on finding reason 
to distrust the authen ticity of the work. But not being 
satisfied of its genuineness, and on the contrary suspecting 
it strongly of bearing a borrowed name, I have made a 
very sparing use of this commentary either in the version 
of the text or in the notes. 

The Ddya4atioa or so much of the Smriti-tatwa as 
relates to inheritance, is the undoubted composition of 
Raohunandana ; and, in deference to the greatness of the 
author's name and the estimation in which his works are 
held among the learned Hindus of Bengal, has been 
throughout diligently consulted and carefully compared 
with J i'mu'ta-va'h ana’s treatise, on which it is almost 
exclusively founded. It is indeed an excellent compen- 
dium of the law, in which ^not only Ji'mu'ta-va'h ana’s 
doctrines are in general strictly followed, but are common- 
ly delivered in his own words in brief extracts from his 
text. On a few points, however, Raohunandana has 
differed from his master ; and in some instances he has 
supplied deficiencies. These, as far as they have appeared 
to be of importance, have furnished annotations ; for 
which his authority is of course quoted. 

A commentary by Ca's’ira'ma on Raghunandana's 
Ddya4atwa, has also supplied a few annotations, and has 
been of some use in explaining Ji'mu'ta-va'hana’s com- 
mentators, being written in the spirit of their expositions 
of that author’s text, particularly S'ri'crishn'as gloss, 
and often in the very words of that commentator. 

The Ddya-rahsya or SmHtir^'atnd vali of Ra'mana - 
THA Vidya'-Va'che'spati, having obtained a considerable 
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<,logree of authority in sorae of the districts of Bengal, 
has been frequently consulted, and is sometimes quoted 
in the notes. It is a work not devoid of merit : but, as it 
differs in sorae material points* from Iwth Ji'mu'ta- 
va'hana and Raghunandana, it tends too much to un* 
liinge the certainty of the law on some important questions 
of very frequent recurrence. The same author has written 
a commentary on Ji'mu'ta-va'hana’s Ddya-hhagd, and 
makes a reference to it at the close of his own original 
treatise. JMy researches, however, and endeavours to 
procure a copy of it, have not been successful. I should 
else have considered it right to advert frequently to it 
in the illustrations of tlie text. 

Other treatises on inheritance according to the doctrines 
received in Bengal, as the Ddya-nirriya of S'iii'cara 
BhatYa'OHA'rya and one or two more which have fallen 
under my inspection, arc little else than epitomes of the 
work of Raghunandana or of Ji'jviu'ta-va'hana : and on 
this account have been scai’cely at all used in preparing 
the present publication. 

The remaining names, which occur in the notes, are of 
works or of their authors belonging to other schools. 
These are rarely, I may say never, cited, unless for varia- 
tions in the reading of original texts of legislators ; except- 
ing only the V&amitrddaya of Mitra-mis'ra ; from 
whose ’ work a few quotations may be found in the notes, 
contradicting passages of the text. This author, in the 
compilation mentioned, uniformly examines and refutes 
the peculiar doctrines maintained by Jt'mu'ta-va'hana 
and Raghunandana : but it did not fall within the design 
of the present publication to exhibit the controversial 
arguments of the modern opponents of the Bengal school ; 
and quotations from his work have been therefore sparingly 
inserted in the notes to Ji'mu'ta-va'hana's treatise. 

The commentaries on the Miideshard of Vijnya'ne's'- 
WARA are less numerous. Of four, concerning which I 
have notices, two only have l)een procured. The SuUkV- 
hini by Vis'we's'wara BhatYa ; and a commentary by 
a modern author, Ba'lam BhatYa. ^ 

The Subdd'hini is a collection of notes elucidating the 
obscure passages of the Mitdeskard, concisely, but per- 
spicuously. It leaves few difficulties unexplained, and 
dwells on them no further than is necessary to their 
elucidation. The commentator is author likewise of a 
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compilation entitled MadanapdrijAtay chiefly on religious 
law, but comprising a chapter on inheritance, a topic 
connected with th .t of obsequies. To this work he 
occasioually refers from his commentary. Both therefore 
have been continually consulted in the progress of the 
translation, and have furnished a great proportion of the 
annotations. 

Ba'lam BhatYa’s work is in the usual form of a per- 
petual comment. It proceeds, sentence by sentence, ex- 
pounding every phrase, and every term, in the original text. 
Always copious on what is obscure and often so on what is 
clear, it has been satisfactory aid in the translation, even 
where it was busy in explaining that which was evident : 
for it has been gratifying to find, though no doubts were 
entertained, that the intended interpretation had the sanc- 
tion of a commentator. Ba'lam Bhat't'a's gloss in general 
follows the Subodldni as far as this goes. It has supplied 
annotations where Vjs'we's'waka's commentary was 
silent ; or where the explanation, couched in Vis'weV- 
waea's concise language, might be less intelligible to tho 
English reader. 

ViJNYA'Npys'wARA’s Mitdcshard being a commentary 
on the institutes of Ya'jnyawaloy^a, it has been a natural 
suggestion to compare his expositions of the law, and of 
his author's text in particular, with the commentaries of 
other writers on the same institutes, viz,, the ancient and 
copious gloss of Apara'eca of the royal house of SiLdra, 
and the modern and succinct annotations of Su'iapae'i 
in his comment entitled Dipacalicd, A few notes \iavo 
been selected from both these works, and chiefly from 
that of Apara'jica. 

For like reasons the commentators on the institutes of 
other ancient sages have been similarly examined ; they 
arc those of MKVirA'TJT'm and Cullu'ca BhatYa on 
Menu ; Haradatta’s gloss on Gautama, which is enti- 
tled Mitdcshard \ Nanda-Panuita's commentary under 
the title of Vaijayanti, on the institutes which bear the 
name of the good Vishn'u ; and those of same the author, 
and of Ma'd'hava A'cha'rya, on Paua's'ara. 

Nanda-Panbita is author also of an excellent treatise 
on adoption, entitled Dattaca-Mimdnsd, of which much 
use has been made, among other authorities, in the enlarged 
illustrations which it has been judged advisable to add 
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to the short chapter coutaincd in the Mitdcshard ou this 
important topic of Hindu law. 

The same writer appears, from a reference in a passage 
of his gloss on Visiin'u to have composed a commentary 
on the Mitdcahaj'd under tljo title of Pratiidoshard: 
Not having' been able to procure that work, but concluding 
that the opinions, wliich tlie writer may have there deliver- 
ed, correspond wit!) those which he has expressed in his 
other compevsi lions, I have made frequent references to the 
rest of his writings, and particularly to l)is commentary 
on ViSiiN U, wdiich is a very excellent and copious work, 
and might serve, like the MUdeshard, as a body or digest 
of law. 

All the works of great(*st authority in the several 
schools which hold the Mlidcshavdhi ve))eration, have been 
occasionally made to contribute to the requiste elucidation 
of the text, or have been cited wheiii necessary for such 
deviations from its doctrine, as it has been judged right 
to notice iu the annotations. It will ho sufficient to 
particulavi^fio in this place the Vinimiirodaya before 
inenlionod, of which the greatest use has been made, 
that compilation confomiiug generally to the doctrines 
of the M'Udcshavd, the words of whicli it very commonly 
cites with occasioial elucidations of the text interspersed, 
or with express interpretations of it sul>joinod, or some- 
times with the substitution .of a paraphrase for parts of 
the original text. All those have been found useful 
auxiliaries to tlie professed commentaries and glosses. 

This brief account of the works from which notes have 
been selected or aid derived, will sufficiently make known 
the plan on which the text of the Mitdcshard and that 
of Jj'MU'TA-VA'tJANA have been translated and elucidated, 
and the materials which have been employed for that 
purpose. It is hardly necessaiy to add, by way of pre- 
caution to the reader, that he will find di.stinguished by 
hyphens, whatever has been inserted from the commentaries 
into the text to render it more easily intelligible — a 
reference to the particular commentary being always made 
in the notes at the foot of the page. 

Concerning the history and age of the authors whose 
works are here introduced to the attention of the English 
reader, some information will be expected. On these 
points, however, the notices, which have been collected, 
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are very imperfect, as must ever be the case ia regard to 
the biography of Ilmdu authors. 

Vijnya'ne's'waiu, often called Yijnta'na-yo'gi, the 
author of the MiUleshard, is knovvi] to have been an 
ascetic, and belonged, as is af&rined, to an order of 
Sannydsisy said to have been founded by S ANGARA 
A'cha'rya, No further particailars concerning him have 
been preserved. A copy of his work has indeed been 
shown to me, in which, at its close, ho is described as a 
contemporary of Viokama'ditya. But the authority of 
this passage, which is wanting in other copies, is not 
sufliciont to ground a belief of the antiquity of the book ; 
especially as it cannot bo well reconciled to the received 
opinion above noticed of the anihor’s appertaining to a 
religious order founded by Sanoaua A'cha'rya, whose 
age cannot be carried further hack, at the utmost, than a 
tliousand years. The limit of the lowest recent date 
whicli ca.n possibly bo assigned to this work, may be more 
certainly fixed from the ascertained ago of the commen- 
tary ; the aiitlior of which composed likewise (as already 
observed) the Madana-jidrijdUt, so named in honor of a 
prince called Madana-Pala, apparently the same who 
gives title to the Madana’-vinodn, dated in the fiftceiith 
century of the Sambat era* It may be inferred as 
probable, that tlm antiquity of the Mitdeshard exceeds 
500 and is short of 1 ,000 years. If indeed Dua'jies'wara, 
wdio is frequently cited in the Mitdeshard as an author, bo 
the same with the celebrated JIa'ja' Bu'oja, whose title may 
not improbably have been given to a w^ork composed by 
his command, according to a practice which is by no means 
uncommon, the remoter limit will be reduced by more than 
a ceni uiy, and the range of uncertainty as to the ngeof the 
Mitdeshard will be contracted within narrower bounds. 

Of Ji'mu'ta-va'jiana as little is known. The name 
belongs to a prince of the house of StLA'jiA, of whose 
history some hints may be gathei’cd from the fabulous 
adventures recorded of him in popular tales ; and who is 
mentioned in an ancient and authentic inscription found- 
at Salsei.f It was an obvious conjecture, that the name 
of this prince might have been affixed to a treatise of law 
composed perhaps under his patronage or by his directions, 

* 1131 Samhai ; answerinjr to A. 1), 1375. 

t Asiatic Re-searc^ios, Vol, I. p. 357. 
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That however is not the opinion of tlio learned in 
Bengal ; who are more inclined to suppose, that the real 
author may have borne the name which is affixed to his 
work, and may have been a professed lawyer who perform- 
ed the functions of judge and legal adviser to one of the 
most celebrated of the Hindu sovereigns of Bengal. 
No evidence, however, has been adduced in support of 
this opinion ; and the period when this author flourished 
is therefore entirely uncertain. He cites several earlier 
writers ; but, their age being not less doubtful than his 
own, no aid can be at present derived from that circum- 
stance, towards the determination of the limits between 
which lie is to be placed. His coinnientatorKS suppose 
him ill many places to be occupied in refuting the doctrines 
of the Mitdeshard, Probably they are l ight ; it is how- 
ever possible that he may be there refuting the doctrines 
of earlier authors, which may have subsc(pienlly been 
repeated from them in the latter compilation of Vi.rNVA'- 
NeVwara. Assuming, however, that the opinion of the 
commentators is correct, the age of Ji'mu'ta-va'hana 
must be placed between that of Vijnya'ne's'wara, Avhose 
doctrine he opposes, and that of Raghunandana who 
has followed his authority. Now Raghunandana’s date 
is ascertained at about three hundred years from this 
time ; for he was pupil of Va'sude'va Sarvauhatoxa, 
and studied at the same time with three other disciples 
of the same preceptor, who likewise liave acquired 
great celebrity ; viz., Siroman'i, Crishnananda, and 
Chattanya ; the latter is the well-known founder of the 
religious order and sect of Vaiahnavas so numerous in 
the vicinity of Calcutta, and so notorious for the scanda- 
lous dissoluteness of their morals ; and, the date of Ills 
birth being held memorable by bis followers, it is ascer- 
tained by his horoscope, said to bo still preserved, as well 
as by the express mention of the date in his works, to 
have been 1 411 of the Saca era, answering to Y. C. 1489 : 
consequently Eagh[JNANpana, being his contemporary 
must have flourished at the beginning of the sixteenth 
century. 
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YAJNYAWALCYA. 

CHAPTER I. 

SECTION L 

Definition of Inheritance, and of Partition , — 
quiaitioji on Properly. 


1. EvfDENCE^ human ami divine, has been thus ex- 
plained ^vith [its various,] distinctions ; the partition of 
heritage is now propounded by the image of holiness. 


ANNOTATIONS. 

1. ^cidence human and dwine,'[ Intending to expound with 
great care the chapter on Inhorit/ance, the author shows by this verse 
the connexion of the first and second volumes of the book. Suhod^hini. 

The image of fwlmees.'] Yaj^yaWalcva, bearing the title of 
contemplatue saint (Yogkwira,) and here termed the image of 
holiness ( Yogamnrti) BALAM-BUAm. 
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2. Here the term heritage (daya) signifies that wealth, 
which becomes the property of another, solely by reason 
of relation to the owner — 

3. It is of two sorts: unobstructed (apratihand'ka), 
or liable to obstruction (awpratibmdlia). Tlie wealth (tf 
the father or of the paternal grandfather becomes the 
property of his sons or of his grandsons, in right of their 
being his sons or grandsons : and that is an inheritance not 
liable to obstruction. But property devolves on parents ( or 
uncles), brothers and the rest, upon the demise of the owner, 
if there be no male issue : and thus the actual existence of 
a son and the .survival of tlie owner are impediments to 
the succession ; and, on their ceasing, the property devolves 
1 on the successor | in right of his being uncle or brother. 
This is an inheritance subject to obstruction. The same 
holds good in respect of their sons and other [descendants]. 


ANNOTATIONS. 

2. S(My by retmn of relation.'] “Soldy” txciiuU;s aiiv oOioi 
such us piircliaso or the like. “ Kclutiou,’' or tlie relutivc 
oonditinn of parent and oflsprin^, and so fortJi, must hu understood 
of that other person, a sou or kinsman, witli rcforoiiee to the owner 
of the wealth. Baiam-IUiatta. 

The meaning is this. Wealth, which bcoomoR the propeilyof 
another (as a son or other person hearing relation,) in liglit ol tho 
relation of offspring and paivnt or the like, whicli ho bears to his 
father or other relative who is owner of that wealth, is signiiied l)y 
the term ‘ heritage.^ Sahodliini. 

U, In riyht of their bduy his sofis-or yrunusonF.'] A sou and a 
grandson liave property in the wealth of a liitbor mid of a jiaternal 
grandfather, without supposition of any other cause but tiiomselves. 
Theirs consequently is inheritance not sulje<-t to obstruction. 
Sub0<rhmi^ 

Property devolves on parents, ^c.'] VisiVEsWABA-nriATTA reads 
**purents, brothers, and the vesV* (tuiiu-bhratrndtnam) iind expounds 
it both parents, a.s well as brothers and so forth. IJalam- Biiatta 
writes and interprets ' on uncle, and a brother or the like (pitrivya- 
hhratradinam i ) hut notices the other reading. Both arc oountc- 
imnced by different C'*pies of the text. 
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4. Partition (vibhaga) is the adjustment of divers 
rights regarding the whole, by distributing them on 
particular portions of tlie aggregate. 

5. Entertaining the same opinion. Nareda says, 
“ Where a division of the paternal estate is instituted by 
sons, that becomes a topic of liiigation called by the wise 
partition of heritage.”* “Paternal” l«orc implies any 
relation which is cause of property. “ By sons ” indicates 
propinquity in general. 

ANNOTATIONS. 

I'he same holds cfond in respect of their sonSy Here tlio sons 

or other descondants of the Fon and grandson are inlendod. 
The meaning is this : if relatives of the owner be forthcoming, the 
Biujcessioii of one, whose relation to the owner was immediate, is 
inheritance not liable to obstruction : but the succession of oiks 
whose relation to the owner was mediate or reniotc, is inheriiunco 
subject to obstruction, if immediate relatives exist. iSnbod^/nni. 

In respect of their son, Meaning sons and other descendants 
of sons and grandsons, as well as of uncles and the rest. If reJulives 
of Iho owner be fortheoiniug, the succession of one whose relation 
was immoduito conics under the iirr»t sort, or mediate under tlio 
second . R v l A i\i - 1 i u a tt a , 

1. Partilumis the adjustment of divers riijlits.'\ The adjust- 
ment, or special allotment scverall 3 % of two or more rights, vesUid 
in sons or others, relative to tho whole undivided estate, by 
referring or applying those rights to parcels or particular portiiuis of 
the aggregate, is what the word ‘ jiartition ’ signilies. Sicbodfiini, 
and Baljim-Bttatta. 

5. “ JVhan a division of the paternal estate, <S*e.] Considerable 
variations occur in tliis text as cited by different authors. It is here 
read paitrasya ; and Bai.am-Bhatta states the etymology oi paitra, 
signifying ‘of or belonging to a father,’ He censures the reading 
in the Calpataru, pitryasya^ as ungrammatical. It is read in tho 
Madana-ratna, pitradch ‘of a father &c.’ Other variations occur 
upon other terms of the text which is here read tanayaih iovinitraih ; 
calpyate for pracalpyaie ; and vyvahara-padam for tad-oivada- 
padnm. The last is noticed by the commentator Balam-Bhatj a. 

* Na«K[>a, 1.;, 1. 



4 


THE MITACSHAEA 


CHAP* T. 


C* The points to be explained under this [head of 
inheritance^] are, at what time, how, and by whom, 
a partition is to be made, of what* The time, the 
manner, and the persons, when, in which, and by whom 
it may be made, will be explained in the course of inters 
preting stanzas on those subjects respectively. What 
that is, of which a partition takes place, is here considered. 

7. Does property arise from partition? or does partition 
of pre-existent property take place ? Under this [head of 
discussion,*] proprietary right is itself necessarily explained : 
[and the question is] Whether property be deduced from the 
sacred institutes al^ric, or from other [and temporal] proof. 


ANNOTATIONS. 

A disagreement also occurs respecting tho pronoun yatra, for which 
some substitute yas tu^ and yathc. See Jimuta-tahana, C. 1 § 2. 

Paternal here implies^ ifcc.] The moaning, here expressed, is 
that the word * ‘ paternal,” as it stands in Nakeba’s text, intends 
what has been termed [by tho author, in his definition of heritage,] 
* relation to the owner, a reason of property.’ Suho(Vhini, 

It intends any relation to the owner, as before mentioned, which 
becomes a cause of property: and it consequently includes the 
paternal grandfather and other [predecessors.] The author accord- 
ingly observes, ‘ that ‘ by sons ’ indicates propinquity in general ’ ; 
meaning any immediate relative. Balam-Bhatta* 

7. Doee property arise from partition f ] Here the enquiry 
is twofold : for the substance, which is to be divided, is the 
subject of disquisition j and the doubt is whether partition 
be of property, or of what is not property. For the sake of 
this, another question is considered : Is partition the cause of pro- 
perty, or not ? If it be not, tho cause of property, but birth alone 
be so ; tlien, since property is by birth, it follows that partition 
is of property. This is one disquisition, which the author proposes 
by the question “does property arise from partition,” &c. Another 
inquiry relates to the subject of property. The author introduces it, 
saying “proprietary right is explained.” Here the right of property 
is the subject of discussion: and the doubt is, whether it results from 
the holy institutes only, or he demonstrable by order and temporal 
proof. That que.stion the author proposes . Suhod^hint, 
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8. [It is alleged that] the inferring of property from 
the sacred code alone is right, on account of the text of 
Gautama i *'An owner is by inheritance, purchase, parti- 
tion, seizure,* or firiding.f Acceptance is for a Brahmana 
an additional mode ; conquest for a Oshatriya ; gain for a 
Vaisya or 8udra!'\ For, if property were deducible from 
other proof, this text would not be pertinent. So the 
precept, (“A Brahmana, who seeks to obtain anything, 
even by sacrificing or by instructing, from the hand of a 
man, who had taken what was not given to him, is con- 
sidered precisely as a thief f||) which directs the punish- 
ment of such as obtain valuables, by officiating at religious 
rites, or by other similar means, from a wrong-doer who 
has taken what was not given to him, would be irrelevant. 


ANNOTATIONS. 

The substance, which is to be divided, is the subject of the first 
disquisition. Here the question is, whether partition of what is not 
property, be the cause of proprietary right ; and thus right, arising 
from partition, would not ho antecedent to it, since partition, which 
becomes the cause of that right, had not yet taken place. Or is 
partition not the reason of property, but birth alone ? and thus, 
since proprietary right thence arose, partition would be of property. 
This is one disquisition which the author proposes : “Does property 
arise,” &c. He introduces a second question, which serves towards 
the solution of tho first. Balak-Bhatta, 

8. It is alleged that the inferring of property from the sacred 
code alone is right , Tho author here states the opponent’s argument. 
Suhod'hini, 

On account of the text of Gautama.] If property were deducible 
from other, that is from temporal, proof, this passage of Gautama’s 
institutes would not be pertinent, since it would be useless if it were 
a mere repetition of what was otherwise known. Balam-Bhatta. 

For it would belong, ^e.] The thing would belong to the taker 
since that relation would be alone the subject of perception. BalaM- 
Bhatta. 

Therefore property is a result of holy institutes exclusively,’^ If 
property be worldly, it would follow that, when the goods of one 


* Apprehensio, vel occupatio. t Inventio. 

■\ Gautama, 10,39.-42. Vide infra, § 13. || Mbnu, 8. 310.- 
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if property were temporal. Moreover, were property a 
worldly matter, one could not say *‘My property has been 
wrongfully taken by him ; " for it would belong to the 
taker. Or, [if it be objected that] the property of 
another was seized by this man, and it therefore does not 
become the property of the usurper ; [the answer is,] then 
no doubt could exist, wliether it appertain to one or to 
the other, any more than in regard to the species, whether 
gold, silver, or tlie like. Therefore property is a result of 
holy institutes exclusively. 

To this the answer is, property is temporal only, 
for it effects transactions relative to worldly purposes, just 


ANNOTATIONS. 

man have been seized by another, should the person who has been 
despoiled atEIrm concerairig them, My property has been taken 
away by this man,” a doubt would not, upon hearing that, arise 
in the minds oi the judges, whether it he the property of one or 
of the other. As no doubt exists regarding the species, whether 
gold or something else, when gold, silver, or any other worldly 
object is inspected, so none would exist in rfgard to proporty, 
for [according to the supijosition] ir, is a worldly matter. Hut 
doubt does arise. Therefore it cannot he aftirmed that the usurper 
has no property. Or [the meaning may be this] the O])j)onont, who 
contends that it is not the property of the captor, because that 
■which has been seized hy him is another’s property, must he. 
asked — Is there or is there not proof that property is not vested 
in the captor ? [The opponent] impeaches the lirst part of the 
alternative ; then no doubt could exist,” &c. The notion is this : 
As no doubt arises concerning the species, when there is 
demonstration that it is gold or silver, so likewise, in the proposed 
case, no doubt could arise. Nor is the second part of the 
alternative admissible ; for, if no evidence arise, it could net be 
a^rmed that the captor has not property. Omitting, however, 
this part of the reo sowing, the author closes the adversary’s argii. 
mont, concluding that property is deduced solely from the sacred 
code. Subod^hini and Balam-Bhatta. 

9. Frtfperty is temporal only,’] The author proves his proposition 
that property is secular by logical deduction. Property is woildly, 
for it. effects transactions relative to worldly purposes. Whatever 
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as rice or similar substances do : but the consecrated 
fire and th& like, deducible from the sacred institutes, 
do not give effect to actions relative to secular purposes. 
[ Tt is askedi does not a consecrate^ fire effect the boiling 
of food ; and so, of the rest ? [The answer is] No ; for it 
is not as such, that the consecrated flame operates the 
boiling of food; but as a fire perceptible to the senses ; and 
kSO, ill the other cases. But, here, it is not through its 
vi.siblo form, either gold or the like, that the purchase of a 
thing is ofiected, but through property only. That which 
is not a person’s property in a thing, does not give effect to 
Ills transfer of it by sale or the like. Besides, the use of 
property is seen also among inhabitants of barbarous 
countries who are unacquainted with the practice directed 
in the sacred code: for purchase, sale, and similar transac- 
tions are remarked among them. 

It). Moreover, such as are conversant with the science 
uf reasoning deem regulated means of acquisition a matter 
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d'W's olfect temporal ends, is temporal ; as rice and other similar sub- 
stnuccs. Such, too, is property. Therefore, it is temporal. Jinfc 
whatt ver is not worldly, promotes not secular purposes as a con- 
secrated fire and other spiritual matters. SuhofVhmu 
For li As not as %uch that the consecrated Jiame^ A hallowed 

lire has two characters: the spiritual one of consecration, and the 
worldly one of combustion. It effects the boiling of food in its 
worldly capacity as fire ; not in its spiritual one as consecrated ; 
for, if it did so in its last mentioned capacity, a secular fire, 
wanting the spiritual character of consecration, would not effect 
the boiling of food. Therefore the objection does not hold. Then, 
ill the pi-Jiposed case, gold or other valuable would effeot the secular 
purpose of sale and purchase, in its character of gold or the like, not 
in that of property. The author replies to that objection : ** It is 
not through its visible form,” &e. Besides, the use of property ia 
observable among barbarians, to whom the practice enjoined by the 
sacred institutes is unknown : and, since that cannot be otherwise 
accounted for, there is evidence of property being secular. Suhod^hinu 
10. The lipsa siitra.] The or aphorism here quoted is on 
the dt‘sire of acquisition O^psa), and is the second topic (IMkarana ) 
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of {K)pular reoognition. In the third clause of the Zipsa 
snira* the venerabie author has stated the adverse opinion, 
after [obviating] an objection to it, that, ' if restrictions 
^ relative to the acquisition of goods regard the religions 

* ceremony, there could be no property, since proprietaiy 
^ right is not temporal \ [by showing, that] 'the efficacy 6f 
‘ acceptance and other modes of acquisition in constituting 
' proprietary right is matter of popular recognition/ Does 

it not follow, ‘ if the mode of acquiring the goods concern 
‘ the religious ceremony, there is no right of property, and 

* consequently no celebration of a sacrifice/ [Answer] ‘ It 


ANNOTATIONS. 

in the Arst section (pada)Qi the fourth book ( adhyaya ) of aphorisms 
by Jaimini, entitled Mimdmd* SuhocThini and BALAAf-KuATTA. 

Jn the clause third of the Lipsa sutra.] In tho first clause 
(wrnaea ) the distinction between religious and personal purposes is 
examined. In the second, the inquiry is whether the milking of kine 
and Bimilar preparatives bo relative to the person or to the act of 
religion. In the third, the question examined is whether restrictions, 
noticed in primeval revelation, as to the means of acquisition, (such 
as these, ‘ let a Brohmana acquire Wealth by acceptance or the liko 
a Cihatriya by victory and so forth, and a Vaisya by agriculture, 
&e.) must be taken as relative to the person or to the religious 
ceremony [performed by him.] Suhod*hint and Balak-Biiatia. 

The position of the adversary is, that injunctions regarding the 
means of acquisition oonoeru the religious ceremony, through the 
medium of the goods used by the agent ; for unless that be admit- 
ted the precept would be nugatory, because there would be no one 
whom it affected. Subodliini. 

The meaning is this : As in the case of an acquisition of goods 
under a precept relative to sacrifice, such as this purchase the 
moon plant/’t injunction regarding the acquisition of goods 
concerns the religious ceremony ; so does the injunction respecting 
acceptance and other means of acquisition. Balam-Bhatxa. 

The author states an objection to this position of the adversary. 
The objection is this : The question, considered in the third clause 
the Iiipsa sutra, is whether injunctions regarding acquisition of 


* Mimdnsd, 4, 1, 2, 3. 
t Boha, Asolepias acida, Boxb, 
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* is a blunder of any one who alBrms that acquisition 
*does not produce .a proprietary right, since this is a 
‘ contradiction in terins/ Accordingly, the author, 
having again acknowledged property to be a popular 
jofotion, when he states the demonstrated doctrine, 
proceeds to explain the purpose of the disquisition 
in this manner ; * Therefore a breach of the restriction 
' affects the person, not the religious ceremony and the 
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goods concern the religious ceremony or the person. Tho^opponent's 
position is, that they concern the ceremony. That is not congruous. 
For, if the injunctions regarding acquisition of goods concern the 
religious ceremony, no property would arise, since property, being 
spiritual, would have no worldly cause to produce it ; and no other 
means are shown in scripture ; and the injunctions regarding 
acquisition being relative to the ceremony are not relative to any- 
thing else : thus, for want of property, the religious rites would not 
be complete with that which was not property ; and consequently 
the position that injunctions, reg,* Ming acquisition of goods, con- 
cern the aot of religion, is incongruous. Sahod'hini. 

He revives the position by answering that objection ; and the 
notion is this : the injunctions regarding acceptance and the like 
accomplish property ; and they will become relative to the religious 
ceremony through the medium of goods adapted to the performances 
of the ceremony ; as the husking of grain, which eiFoots the removal 
of the chaff, concerns the religious ceremony through the medium 
of clean rice which is adapted to the ceremony. But the wise 
consider property as a worldly matter [resulting from birth,] 
like the relation of a son to , his father Consequently there is no 
failure in the completion of religious rites [as supposed in the 
objection.] 

Admitting that because injunctions regarding acquisition 
concern the religious ceremony, the acquisition likewise 
must relate to the ceremony;, does it not follow, since it 
relates not to anything else, that there is no such thing as 
property? and would not a failure of the religious ceremony 
ensue P [Wherefor^ the adversary's position is erroa^s.] The 
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' jaeaning of this passage is thus exjponndcd* ' If restrict* 
'tions rospecting the acqaisitioii of chattels regard tho 
* religions ceremony, its celebration 'would be peifect with 
‘ spch property only as was acquired consifltontfy with those 
‘ rules ; and not so if performed with wealth obtained 
‘by infringiug them; and consequently, according to 
‘ the adverse opinion, the fault would not affect the man 
‘ if he deviated from the ride : but, according to the 
‘ demonstrated conclusion, since the restriction regarding 
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author states the objection and oonfates it with derision. * Somo 
one has blundered, aiHnning that acquisition does not produce 
property, for it is a contradiction in terms such is the construction 
of the sentence, and the meaning is this : Acquisition, which is 
an accident of the acquirer, is a relation between two objects 
[the owner and his own] like that of mother and son. Conse- 
quently there can be no acquisition without a thing to bo acquired, 
and it is a contradiction in terms to say acquisition does not 
produce a proprietary ri^ht,* as it is to aiSrm * ray mother is a 
barren woman.’ Subod^hmi and Balam-Buatxa. 

The demonstrated conclusion is that, since valuables, being 
intended for every purpose, must be relative to the person, restric- 
tions regarding the acquisition of them must concern the person 
also. Balam-Bhaxta. 

The purpose of the disquisition under this topic of inquiry is stated. 
It is interpreted by tho venerable author PnABiiACAUA-(cuRU.) 
The implied sense is this. Aocoiding to the adversary’s position, 
there is no offence affecting the person in violating the injunction. 
But the religious ceremony is not duly accomplished with goods 
acquired by a breach of the injunction. It is the religious ceremony, 
therefore, which is affected, Ba^ according to the demonstrated 
dootrinie, since restrictions concern the person, the offence is his if he 
infringe the rule, and the rellgioas ceremony is not affected. 
8ubod*hinu 

Tho author, by way of closing tho argument, states the result as 
applicable to the subject proposed. It is acknowledged by the 


the oemmeutator on the Mimdn$d; Fbabhacaju surnamed Ouru. 
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* acquisitions affects the person, the performance of the 

* religious ceremony is complete, even with property 
‘ acquired by a breach of the rule ; and it is ati ofence 

* ou the part of a man, because he has violated an obli- 
‘ gatory rule/ It is consequently acknowledged, that even 
what is gained by infringing restrictions, is property: 
because otherwise there would be no completion of a 
relfgious ceremony. 

11. It bhould not be alleged that even what is obtained 
by robbery and other nefarious means would be propoity. 
For proprietary right in such instances is not recognised 
by the world ; and it disagrees witli received practice. 

1 2. Thus, since property obtained by acceptance or any 
other [sufficient] means is established to be temporal, 
the acceptance of alms, as well as other [prescribed] modes 
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maintainer of the right doctrine, that oven what is gained by 
infringing the rule, much more what^ is acquired by other means, 
IS property. Balam-Buatta. 

Otherwise, that is, if a right of property in wealth, acquired even 
by infringing the rule, bo not admitted, then, since no property 
temporal because tbo restrictions concern the religions coreniony 
and that, which is thus acquired, does so likewise, therefore the 
means of living would be unattainable, sinoo no temporal property 
could exist, and consequently there could be no religious ceremony, 
for there would be nobody to perform it. Suhod^hini and Baiam- 
Bhatta. 

11. It should not be alleged, thoi even what is obtained by riMery,\ 
If property be acknowledged in that which is acquired by infringing 
the restriction, might it not be supposed, that even what is obtained 
by robbery and other nefarious means, boooraes property ? The 
author obviates that objection. It does not booome so. He removes 
the inoonsequenoe of the reason. For the employment of it as such 
in sale and other transactions is not familiarly seen in practiop* 
Balau-Beatta. 

12. Thm since pfoperty obtained by acceptance, Jroperty 
being thus proved to be temporal, the author successively refuses 
the several arguments before cited in sup^wt of the notion, that 
it is not temporal, fiALAM-BHAX!rA. 
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for a Brahmana, conquest and similar means for a Cahxr 
iHya, hu‘^bandry and the like for a Faisya, and service 
and the for a 8udra,B>Te propounded as r^trio- 
tions intended for spiritual purposes ; and inheritance 
and othei modes are stated as means common to all. “ An 
owner is by inheritance, purchase, partition, seizure ot 
finding”^ 

13 Unobstructed heritage is here denominated in- 
heritance.** ‘‘Purchase** is well known. “Partition*^ 
intended heritage subject to obstruction, “ Occupation*’ 
or scirure is the appropriation of water, grasi^ wood and 
the like not previously appertaining to any other [person 
as ownei.*)^] “ Finding” is the discovery of a hidden 
treasure or the like. ‘ If those reasons exist, the person 
is owner, * 1 f they 1 ake place, he becomes proprietor. ‘ For a 
Brahman a, that which is obtained by acceptance or the 
like is adciitionaV not common [to all the tribes]. “ Addi- 
tional,*’ is underitood in the subsequent sentence : ‘ for a 
* Cshatriva, wliat is obtained by victoiy, or by amercemeut 
‘or the like is pcculiai.* In the "next sentence, “ additional” 
‘ is again understood :* what is gained or earned by agri- 
‘ culture. ]i,ecping of cattle, [traffic] and so forth, is for a 
‘ Vai^ya peculiar ; and so is, for a Svdra, that which is 
‘ earned in the form of wages by obedience to the regenerate 
‘and by similar means.* Thus likewise, among the 
various causes of property which are familiar to mankind, 
whatever has been stated as peculiar to certain mixed 
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Cmmon io aUJ\ Including even the mixed classes. Balah- 
Bhatta, 

13. If these reasons ezist, the j^erson is owner,] If such reasons 
are known to [exist,] the owner is known. SuM^hini and 
BAtAM^BHAm. 

Both Gommentaries read jnyateshu ynyayaie sioamiy ^ Such reasons 
existing, an owner exists/ But copies of the text exhibit Jateshu 
jayate sioami, * Such reasons being known, the owner is knowut 

Additional] The meaning of the term is ‘ excellent.’ Balah- 
BHatta. 

* 0Ami|A, 10. 39, already cited in § 8. \ Baiam-Bhatta. 
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clasises in the direct or inverse order of the tribes (as the 
driving of horses, which is the profession of the Sutas * 
and so forth), is indicated by the word “ earned ” (nirviakta), 
for all such acquisitions assume the form of wages or hire ; 
and the noun (nerveaa) is exhibited in the trkandi f 
as signifying wages. 

14. As for the precept respecting the succession of 
the widow and the daughteis, &c., J the declaration [of 
the order of succession] even in that text is intended to 
prevent mistake, although the right of property bo a 
matter familiar to the world, where many persons might 
[but for that declaration] be supposed entitled to share 
the heritage by reason of their affinity to the late owner. 
The whole is therefore unexceptionable. 

15. As for the remark that, if property were temporal, 
it could not be said '' my property has been taken away 


ANNOTATIONS. 

14. An for the precept reipeciing the eucceemn ] The author 
obviates an objection, that, if property be a worldly matter, the 
import of the text here cited is inconsisteni^ as it provides by pre- 
cept, that the widow and certain other persons shall inherit on the 
owner’s demise. Suhod'him and Balam-Bhaxta. t 

The declaration of the order of succsssion.] Balam-Bhatia 
notices as a variation in the readbg the words here supplied, 
erama-emaranamy ^ declaration’ of the order of succession, instead of 
emaranam * declaration.’ 

15. A» for the remark, that if property were temporal] The 
sense is this : in such a case, the pioposition * another’s property has 
been taken by him ’ is simply apprehended from the affirmation of 
the complainant. But that is apprehension not proof. Accordingly, 
if it be contradicted, a doubt arises respecting the cause of right. 
Thus, if the complainant declares, *‘roy goods have been taken by 
him,” and the defendant affirms the contrary, a doubt arises in the 

* According to a text of Usan^ from which these words are 
taken. 

t The dictionarjr of Ambba Sinha in three books (Candae), 
The passage here cited occurs iu the 3rd book of the Amera mha^ 
Ch. 4, V. 217. 

t Vids infra C. 2. Sect. 1, § U 
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him that is not accurate, for a doubt respiting the 
proprietary fight does kise thtough doubt conoermog the 
purchase, or other tiansaotion, cause that 

right. 

16: The purpose of the preceding disquisition is this. 
A text, expresses “ When Brahmanaa have acquired wealth 
iw ra blamable act, they are cleared by the abandonment 
dP it, with prayer and rigid austerity.”f Now, if 
property be deducible only from sacfed ordinances, 
that which has been obtained by accepting presents 
from an improper person, or by other means which 
are reprobated, would not be property, and consequently 
would not be partible among sons. But if it be a worldly 
matter, then even what is obtained by such means, is 
property, and may be divided among heirs, and the 
atonement above-mentioned regards the acquirer only : 
but sons have the right by inheritance, and therefore no 
blame attaches to them, since Menu declares “ There are 
seven virtuous means of acquiring property, viz., — inheri- 
tance, &c.”J 

17* Next, it is doubted whether property arise from 
partition, or the division be of an existent right. 
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minds of umpires whether the thing wore justly seized by 'that man, 
or were fairly obtained by purchase or title : and so, from a doubt 
respecting a purchase or other cause of property, arises a doubt 
concerning property which is the effect. Subod^hini, 

16. The purpose of the preceding diequisitwn is Admitting 

* property to be a worldly matter, still [its nature] seems to he an 
unlit [subject of inquiry] under the head of inheritance, since it 
matters not whether property be temporal or spiritual. Apprehend- 
ing this objection, the author proceeds to explain the purpose of 
the disquisition, Suhod^hini, 

♦Vide § 8. 

t'J^betext Is apparently referred to Menu by the commentator 
^^aU-Bha.tta r but it is not found in Mbnu^s institutes. A jMissage 
of similar import does, however, occur. Ch., 10, v, 111. 

10 . 115 , 
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18. Of these [positions], that of property arising from 
partition is right, since a man, to whom a son is born, is 
enjoined to maintain a holy fire : for, were property vested by 
birth alone, the estate would be common to the son as soon as 
born, and the father would not be competent to maintain 
a sacrificial fire and perform other religious duties which 
arc accomplished by tho use of wealth. 

19. Likewise the prohibition of a division of that 
which is obtained from the liberality of the father 
previous to separation, would not be pertinent ; since no 
partition of it oau be supposed, for it has been given by 
consent of all parties. But Nareda does propound such a 
prohibition : “ Excepting what is gained by valour, the 
wcalih of a wife, and what is acquired by science, which 
are throe sorts of property exempt from partition, and any 
favour confcired by a father. ” ^ 


ANNOTATIONS. 

18. Ih enjoined to maintain a holy JireJ] For it is Ordained by a 
pa& sago of the Veda, that ^^he who has a son born and who has 
})laok [not grey] hair, should consecrate a holy fire and the 
moaniDg of that passage is this : * ono who has issue (for the term 

* son implies issue in general,) and whose hair is [yet] black, 

* or who is in tho prime of life, that is, who is capable, one, in 

* short, who is qualified, must perform the consecration and 
maintenance of a holy fire.’ Does not this relate to the 
oouSGcration of sacrificial fires, not to the rise of property from 
partition P Anticipating this objection, he adds if property 
were by birth,” &o. The meaning is this : ‘if property 
‘arose from birth alone, a son would, even at the instant 
‘ of his birth, have ownership ; and since goods are thence- 

* forward in common, tho father would not be competent to tbo 
( consecration of saorifioial fires and other religions acts (as funeral 
‘repasts, rites on the birth of children, and other indispensable 
< ceremonies), which iiiust be performed by tho husband and wife, and 
‘ which can only be accomplished by expenditure of wealth*’ Subod^ 
hm and fiALaisf-BHAiiA. 
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20. So the text concerning an affectionate gift ( What 
has been given by an affectionate husband to his wife, she 
may consume as she pleases when he is dead, or 
may give it away, excepting immovable property*’f) ; 
would not be pertitont, if property were vested by 
birth alone. Nor is it right to connect the words 
“ excepting immovable propeity ” with the terms *‘what 
has been given' fin tlie text last cited ] ; for that would 
be a forced construction by connection of disjointed terms. 

21. As for the text “The father is master of the gems, 
pearls and corals, and of all [other movable property ] : 
but neither the father nor the grandfather is so of the 
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20. The text ^ ioouU not be pertinent if property mre veeted 
by birth'] For, if property were vested at the instant of birth, no 
each gift could be made, since bo would be incompetent oven with 
the consent of the child, and one cannot give away what is common 
to others. Suhodl^hini and Balam-Bilatta.. 

Nor le it right to connect^ tOc ] Is not the text, so far from being m 
contradiction to tbe right by birth, actually founded on it P for 
the construction is this, *what has been given, excepting im- 
* movable property, by an afectionate husband to his wife she 
< may consume as she pleases when he is dead : ’ thus, a right 
of property by birth being true in regard to immovables, since 
the gift of them is forbidden ; and, by analogy, the same being 
true of other goods, a gift of wealth other than immovables is 
permitted by the provisions of the law : why then should not this text 
be propounded P Apprehending that objection, he says, Nor is it 
light to connect, Ac.” The construction stated would be requisite, 
but it is not a proper one ; for the stylo would be involved, if the 
construction connect disjoined terms. jSubod^hinu 

21. As for the text “ The father is master of the geme, 
Apprehending the objection, that, since a gift of immovables 
through partial affection is forbidden by the fplain construction of 
two other passages of law, birth and not partition is the cause of 
property, he obviates it. Suhod^hinx, 


t Vishnu according to a subsequent quotation (§. 25.) 
Nabeda cited by Jibuxa-vauaxa (C. 4. j3eot. 1. 5 23.) 


But 
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whole immovable estate j and this other pcissage Bv 
favour of the father, clothe and ornaments are;{,^W» 
but immovable property may not be consumed, evoft with 
the father’s indulgence f which passages forbid a gift 
of immovable property through favour : they both relafe 
to immovables which have descended from the paternal 
grandfather* When tlie grandfather dies, his effects 
become the common property of the father and sons ; but 
it appears from tliis text alone, that the gems, pearl$ 
and other movables belong exclusively to the lather 
while the immovable estate remains common. 

22. Therefore property is not by birth, but by demise 
of the owner, or by partition. Accordingly [since the 
demise of the owner is a cause of property J], there is no 
room for supposing, lhat a stranger could not be prevented 
from taking the effects because the property was vacant 
after the death of the father before partition. So like- 
wise, in the case of an only son, the estate becomes the 
property of the son by the fathers decease ; and does 
not require partition. 

23. To this the answer is : It has been shown, that 
property is a matter of popular recognition ; and the 
right of sons and Die rest, by birth, is most familiar to 
the world, as cannot be denied: but the term partition 
is generally understood to relaje to effects belonging to 
several owners, and does not relate to that which apper- 
tains to another, nor to goods vacant or unowned. For 
the text of Gautama expresses “ Let ownership of wealth 

ANNOTATIONS. 

23. “ Let ownership of wealthy 'S'c.”] * By birth alone the heir 

may take the thing which is denominated ownership of wealth as 
the ven'Table teachers hold/ Stibod hint. 

BalaM-Bhatta notices a variation in the reading; art'ha-swa- 
mitwat, in the ablative case, instead of ardha-^stoamUwamt in the 
nominative. That reading is found in tlio Dayatatwa : and tha 
text is thare explained in an entirely , different sense. Bee, JiMti^TA- 
Vahaka C. 1. § 19 

• Yajnyawalcya cited by Jimuxa-vatiana (0. 2, §. 22.) . . 

t The name of the author is not given with any quotation of this 
text. « 

t Suhod^hini aijd Balam-Bhatta. 
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bo taken by birth ; as the venerable teachers direct ” * 

24. Moreover the teirt above cited. ‘‘The father is mas- 
ter of the gems, pearls, &c." (§ 23) is pertinent on the sup- 
position of a proprietary right vested by birth. Nor is it 
right to affirm, that it relates to immovables which have 
descended from the paternal grandfather : since the text 
expresses " neither the father, nor the grandfather." This 
maxim, that the grandfather’s own aajuisition should not be 
given away while a son or grandson is living, indicates a 
proprietary interest by birth. As, according to the other 
opinion, the precious stones, pearls, clothes, ornaments and 
other effects, though inherited from the grandfather, belong 
to the father under the special provisions of the law ; so, 
according to our opinion, the father has power, under the 
same text, to give away such effects, though acquired by 
his father. There is no difference. 

25. But the text of Vishnu (§20), which mentions a 
gift of immovables bestowed through affection, must be 
interpreted as relating to property acciuired by the father 
himself and given with the consent of his son and the rest : 
for by the pasbages [above cited, as well as others not 
quoted,f viz. ] “ The father is master of the gems, pearls, 
&c. (§ 21)," the fitness of any other but immovables for an 
affectionate gift was certain. 

26. As for the alleged disqualification for religious 
duties which are prescribed by the Veda, and which re- 
quire for their accomplishment the use of wealth (§KS), 
sufficient power for such purposes is inferred from the 
cogency of the precept [which enjoins their performance]. 

27. Therefoie it is a settled point, that property in thef 
paternal or ancestral estate is by birth, [although J ] the 
father have independent power in the ^sposal of effects 


ANNOTATIONS. 

27. “ iVb fitfi or aah ahould he made, ”] The close of the passage 
is read otherwise by Raghunandaka : ‘‘ The dissipating of the 
means of support is censured vritti-lopo vigarhitah, instead of 
na danan na ehu morayah. 


♦ Not found in Gatttama^s institutes. 

1 hAUM-BUvUrA. X BAlAlff-ftHATTA. 
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other than immovables, for indispensable acts of duty and 
for purposes prescribed by text of law, as gifts through 
iilfection, support of the tamily, relief from distress, and 
so forth : but he is subject to tne control of his sons and 
the rest, in regard to the immovable estate, whether 
acquired by himself or inherited from Ijis father or other 
predecessor ; since it is ordained, Though immovables or 
bipeds liave been acquired by a man himself, a gift or 
salo of them should not be made without convening all 
the sons. They, who arc born, and they who are yet un- 
hegotten, and they who are still in the womb, require the 
means of support, no gift or sale should, therefore, lie 
made/’* 

28. An exception to it follows . Even a single indi- 
vidual may conclude a donation, mortgage, or sale, ol 
immovable property, during a season of distress, for the 
sake of the family, and especially for pious purposes 

21). The meaning of that text is this : while the son4 
and grandsons are minors, and incapable of giving their 
consent to a gift and the like ; or while hrotlicrs are so 
and continue uuseparated ; even one ponton, who is 
capable, may conclude a gift, hypothecation, or sale, of 
immovable propeity, if a calamity affecting the whole 
family require it, or the support of the family render it 
necessary, or iiulispensable duties, such as the obsequies of 
the father or the like, make it unavoidable. 

30 The tol lowing passage “ Separated kinsmen, as 
those wlio arc unscpaiated, are equal in respect of immo- 
vables ; for QUO has not power over the whole, to make a 
gift, sale or mortgage J must be thus interpreted : 
‘ among unseparated kinsmen, the consent of all is 
indispensably requisite, because no one is fully empow- 
ered to make an alienation, since the estate is in 
common but, among separated kindred, the consent of 
all tends to the facility of the transaction, by obviating 
any future doubt, whether they be separate or united : 
it is not required, on account of any want of sufficient 
power, in the single owner ; and the transaction is con- 
sequently valid even without the consent of separated 
kinsmen. 

* Vyasa as cited in other compilations. 

t VRiHAsrAir cited in the Eeinavata, iiV, 

j VniUASVArA cUed m the Eetnacma, 
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3L In the text, which expresses that ''Land passes 
by six formalities ; by consent of townsmen, of kinsmen, 
of neighbours, and of heirs, and by gift of gold and of 
water,”* consent of townsmen is required for the pub- 
licity of the transaction, since it is provided, that " Ac- 
ceptance of a gift, especially of land, should be public 
but the contract is not invalid without their consent. 
The ap])robation of neiohlumis s(ivus to obviate any 
dispute uoncoruiju,^ the l)oundarv. The use of the consent 
of Ivinsiupo and of heiis ha^ boon explained. 

8:;^. Jly j^ift id* i>ol(l and ol water] Since the sale of 
3 inrnov*il))(s is loinuldon (“In icgard to the iminov- 
able ostali, smIo not allowoil ■” it maybe morlgaged by 
con.vait of ]vi.ios iuleresteu / [) and since donation is 
praiftcd (‘ Ikdli ho l^h> hnul, and ho who gives 

it, arc poifornuus of a holy dcisl, and shall go to a 
lOgion oi bliss ; ||) 11 a .«.ile must bo made, it sliould be 
conducted, lor tlio tiaiislcr of iinniONablc pioperty, in 
the foun of a gilt, doliveiing with it gold and water 
[to ratil} tlie domuionj. 

38. In rc^'pod ot the right by birth, to the estate 
paternal or ancestral, wo shall neuitioii a distinction under 
a .subsoqueut text. (Section o § 3.) 


SUCTION II. 


Partition eqvahle or unequal, — Four i)eriod8 of parti- 
tion, — Protunon for vnves. — Eaxlmion of 
a sou v'ho //a^ a compeieucc, 

1. At what time, by \\honi, and liow, partition may 
be made, will bo next consid<‘iod. Kxpl, lining those points 

the author 'avs, When tiio father inaki''^ a partition, let 
him sc|rtrato hi > .sons [horn hinisell] at liis pleasure, 
and citiHT jdi.-iuiss] tiip eldest willi tljo best share, or [if 
he chooRe| all may he iqual hhaieis''^[ 

^ Ihe author of this pa&aago is not named, t ILis passage also is 
auonymoa 

i 'I ho Oiigiu of this quotation Ukewiso has not been found. 

II Brahmt-vaiceHa-purana 
f luvyxvii.unA, i. 115. 
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2 . When a father wishes to make a partition^ he may 
at his pleasure, separate his children from himself, whether 
one, two, or more sons. 

S. No rule being suggested (for the will is unrestrained) 
the author adds, by way of restriction, he may separate 
l^for this term is again u*hderstood) the eldest with the 
best share,” the middlemost, with a middle share, and the 
youngest with the worst share. 

4 . Tills distribution of b^^st and other portions is pro- 5 
pounded by Menu ; “ The portion deducted, for the eldest ! 
is the twentieth part of tlie heritage, with the best of all i 
the chattels ; for the middlemoi^t, half of that ; fur the 
youngest, quarter of it ” * 

5. The term either” ( § 1 ) is relative to the sub- 
sequent alternative or all may be equal .sharers.” That 
is, all, namely the eldest and the rest, should be made 
partakers of equal portions. 

G. This unequal cli.strihution supposes property by ; 
himself acquired. But, if the wealth descended to him I 
from his father, an unequal partition at his pleasure is not 
proper : for equal ownership will be declared. 

7 . One period of partition is when the father desires 
separation, as expressed in the text “When the father 
makes a partition.” (§ 1) Another period is while the 
father lives, but is indifferent to wealth and disinclined to 


ANNOTATIONS. 

2. Separafe hu ehUdr^n,'] Make them distinct and several by 
giving to them shares of the inheritance, Ballam-Bhatta. 

7. Om period of partition is when the father desiree reparation. ’I 
There are four periods of partition. One is while the father lives, 
if he desire partition. Another is, when the mother ceases to be 
capable of bearing issue, and the father is not desirous of sexual 
intercourse, and is indifferent to wealth ; if his sons then require 
partition, though ho do not wish it. Again another period is, while 
the mother is yet capable of bearing issue, and the father, though 
not consenting to partition, is old, or addicted to vicious eoujrses^ 
or afflicted with an incurable disease ; if the sons then derire 

* Menu, 9. 1 12, Vide infra. Sect. 3. § 3. 
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pleasure, and the mother is incapable of bearing more 
eons ; at which time a partition is admissible^ at the option 
of sons, against the father’s wish : as is shown by Narisda, * 
who premises partition subsequent to the demise of both 
parents (*Xet sons regularly divide the wealth when the 
father is dead ;**) and adds Or when the mother is past 
child-bearing and the sisters are married, or when tho 
father’s sensual passions are extinguishod.”f Here the 
words “ let sons regularly divide the wealth” are under- 
stood. Gautama likewise, having said “After the demise 
of the father, lot sons share his estate states a second 
period, “ Or when the mother is past child-bearing ;’*|1 and 
a third, “ While the father lives, if he desire separation.”^ 
So, while the mother is capable of bearing more issue, a 
partition is admissible by the choice of tho sons, though 
the father be unwilling, if helK' addicted to vice or afflicted 
with a lasting disease That Sanc’ha declares : “Partition 
of inheritance takes place without the father’s wish, if he 
be old, disturbed in intellect, or diseased.”§ 

ANNOTATIONS. 

partition. The last period is, after the decease of tlic father Viswfs* 
WABA in Madana-Partjata, 

There are four poriods of partition In the case of wealth acquired 
by the failicr. Visweswaka in the Suhodhini. 

Four periods of partition amou^ sons hove been stated by the 
author (Vijnyanbswara,) which aro compendiously exhibited in a 
twofold division by the contemplative saint (Yajayawajcya. 
Here, three cases may occur under that of distribution duririf^ tho 
life of the father ; viz, with, or without, his desire for separation t 
the case of his not desiring it being also twofold ; vk , 1st, when 
the mother has ceased to be capable of bearing children and tho 
father is disinclined to pleasure, &c. 2nd, when the mother is not 
incapable of bearing issue, but the father is disqualified by vicious 
habits or the like. Subou^kini. 

The doctrine of the eastern writers [Jimuxa-vahana, &c ] who 
maintain, that two periods only arc admissible, the volition of the 

• Nahbda, 13. 2. 

t Nakbda, 13. 3. t Gauiama, 28. 1 || Gauiama, 28. 2 

f| G AUTAliA, 28, 2. § Cited as a pcbsagc of Uanta in tho lyotrt- 

ketra mymha. 
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8. Two sorte of partition at the pleasure of the ;;ipitber 
have been stated ; namely, equal ana unequal^ The ’author 
adds a paarticulaar rule in the case of equal partition ; “If fce 
make the allotments equal, his wives to whom no separate 
property has l)eeu given by the hust>an(l or the father-in- 
law, must be rendered partakers of like “portions.^'* 

9. When the father, by his own choice, makes all his 
sons partakers of equal portions, his W’ives, to whom 


ANNOTATIONS. 

father and hia demise, and not any third period ; t ^ud that the 
telt,. relative to the mother’s incapacity for hearing more issue, 
regards the estate of the paternal grandfather or other ancestor ; is 
refuted . Balah- Bhatta . 

d We l^oh^bat while the father survives and is worthy of retaining 
uncontrolled power, hia will alone is tlie cause of partition. If he 
he unworthy of such power, in consequence of degradation, or of 
retirement from the world, or the like, the son’s will is likewise a 
cause of partition. But, in the case of his demise, the successor’s 
own choice is of course the reason. By this mode, the periods are 
three. Else there must be great confusion, in the uncertainty of 
subject and accident, if many reasons, as extinction of worldly 
propensities, and so forth, must be established collectively and 
alternatively. Thus the mention of certain reasons in some texts, 
and the omission of them in others, are suitable : for the extinc- 
tion of the temporal affections, and the other assigned reasons, in- 
dicate the single circumstance of the father’s want of uncontrolled 
power ; since it is easy to establish that single fouudation of the texts. 
Ftramt^ro/iaya. 

- When the father^ a paiaiona are extinguiahed.'] IiHUtA-vABAKA’s 
reading of the passage is different : and there are other variations 
of this text. See note on Jimdta-vahana Cb. 1. § 33. 

Partition of inheritance takea place without the fathePa icmA.] A 
text of a contrary import is cited from the same author, by JmUTA* 
vahana. See note on Jimuta-tahaka. Ch. 1. § 48, 

9. ^he author subsequently direota half a sAatreJ 
the passage cited may be supposed to bear reference J 
which occurs near the close pf the head of iuheTitance (Gh, 2^ Sect. 


* YAmAWALCTA, 2. 116. f See JlMUTA .V4TTAN4 ri 1 ti a4 
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peculiar poperty had not been given by their husband dr 
by their fatherTin-law, must be made participant of shares 
equal to those sons. But, if separate property have been 
given to a woman, the author subsequently directs half 
a share to be allotted to her : “ Or if any had been given, 
let him assign the half.”* 

10. But, if he give the superior allotment to the eldest 
SOD, and distribute similar unequal shares to the rest, 
his wives do not take such portions, but receive 
equal shares of the aggregate from which the son's 
deductions have been subtracted besides their own 
appropriate deductions specified by Apastamba ; " The j 
furniture in the house and her ornaments are the wife's * 
[property]. ” f 

11. To the alternative before stated ( § 1 ) the author 
propounds an exception ; ‘‘ The separation of one, who is 

able to support himself and is nob desirous of participa- 
^ tion may be completed by giving him some ** trifle. ” + 

12. To one who is himself able to earn wealth, and who 
is not desirous of sharing his father's goods, anything 
whatsoever, though not valuable, may be given, and the 
separation or division may be thus completed by the father ; 
so that the children, or other heirs, of that son, may have no 
future claim of inheritance. 

13. The distribution of greater and less shares has been 
shown ( § 1). To forbid, in such case, an unequal partition 


‘ ANNOTATIONS. 

11. § 34.) : but the quotation is not exact, and the text relates to 
a different subject. 

10. The furniture in the hoim\ The chairs, and the earthen 
and stone utensils, and the ornnments, worn by her, are the wife’s 
deducted allotment. HaradattaH says th4 funiiture, as well as 
the car, is the father’s ; and the ornaments are the wife’s. Balam- 
Bhatta. 

13. In ant/ ether mndeJ] The commentator BaIjAM-bhatta 
prefers another reading, ayot^hasaatra ^not aooording to law^ instead 
of anyafha^^ in any other mode.” 

? Videinfrii. 0. 2. Sect. § 34. 

. " t Vide infra. Sect. 3. 11§ 6. 

X /Yajbvawalcta. 

' ! f The scholiast of Oadtaha. 
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,^ade in any other mode than that which rendhra the 
distribution uneven by rheans of deductions, such itte 
directed by thi?^ law, the author adds “ A legfil distribu- 
tion, made by the father among sons separated with greater 
or less shares, is pronounced valid ” * 

14. When the distribution of more or loss among sons 
separated by au unequal partition is legfil, or such as 
brdained by the law ; then that division, made by the 
father, is completely mado, n.n<l cannot be afterwards set 
aside: as is declared by Menu and the rt'st. Else it 
fails, though made by the father. Such is the meaning ; 
and in like manner, Naueba declares A father, who is | 
afflicted with disease, or iuflucuced by wrath, or whose 1 1 
mind is engrossed by a beloved object, or wbo acts other- ! 
wise than the law permits, has no power in the distribu- 
tion of the estate/’f 


SECTION iir. 


Variition after the Father's decease, 

]. Tiio author next propounds another period of 
partition, other persons as making it, and a rule respecting 
the mode. Let sous divide ccpially both the effects 
and the debts after (the demise of) their two parents.” I 

2. After their two parents.] After the demise of the 
father aUd mother ; here the period of the distribution is 
shown. The sons.] The persons, wlio make the distribu- 
tion, are thus indicated. Equably.] A rule respecting the 
mode is by this declared in equal shares only, should they 
divide the effects and debts. 

3* But Menu, having premised partitipn ^fter 
the death of the father and the mother,” || and having ^ 
declared “The eldest brother may take the patrimony 
entire, and the rest may live under him as under their 
father,” 5f has exhibited a distribution with deductions, 
among brethren separating after the death of their father 
and mother : “ The portion deducted for the eldest is the 

* The Bcholiast of Gautama. t Nabada, 13, 16. 

X yAJKXAWALcyA, 2, 118. || Menu, 9 104, 11 Mimu, 9, 105# 
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fwentieth part of tba heritage with the h^st of jail the 
chattels ; for the middlemost, half of that ; for the young- 
est, a quarter of it.” * The twentieth part of the whole 
amount of the property (to he divided, + ) and the best of 
all the chattels; must be given (by way of deduction to 
the eldest ; half of that, or a fortieth part, and a middling 
chattel, should be allotted to the middlemost ; and a quarter 
of it, or the eightieth part with the worst chattel, to the 
youngest. He has also directed an unequal partition, but 
without deductions, among brethren separating after their 
parents* decease ; allotting two shares to the eldest, one 
aqd a half to the next born, and one a piece to the 
younger brothers: “ If a deduction be thus made, let 
equal shares of the residue be allotted : but, if there be no 
dwuction, the shares must be distributed in this manner ; 
let the eldest have double share, and the next born a 
share and a half, and the younger sons each a share : thus 
is the law settled.’" |) The author himself ^ lias sanctioned 
to unequal distribution when a division is made during 
the father’s life time. (*' Let him cither dismiss the eldest 
with the best share, &c/’§i Hence an unequal partition 
is admissible in every period. How then is a restriction 
introduced, requiring that sons should divide only equal 
shares ? 

4. The question is thus answered : True, this unequal 
partition is found in the sacred ordinances ; but it 
must not be practised, because it is abhorred by the 
world ; since that is forbidden by the maxim Practise 
not that which is legal, but is abhorred by the world, 

[ f6r ** ] it secures not cejbstial bliss f f as the practice 
[of offering bulls] is shunned, on account of popular preju- 
dice notwithstanding the injunction Offer to a venerable 
priest a bull or a large goat •/'}} and as the slaying of a cow 


* Menu, 9. 112, t Balam-bhatta, % Ihid. )| Mjssu, 9, 
f Yajnyawalcta, § Vide Sect. 2, § 1, 

** iS'u6(Mi7Mn»;aiLdBAXiAM-BnATXA. 

tt A passage; of YADNYAWALcyA, aocoiyiing to the quotation of 
MxtRA Misea in the Firamitrodaya : but ascribed to M^u in 
Balak-bu ATTARS commentary. It has not, however, been found 
ei|her in Menu’s or in Taj^yawalcya’s institutes, 
tij: Thi8“ also is a paswe of YaJKYawat.cya, according to MtTEA 
quotation ; but has not been found in the iusUiutes of 
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, is for the same reason disnsed. notwithstanding the precept 
“ Slay a tmrren cow a^, a victim consecrated to Mite A and 
VahunA.” ♦ ^ . 

5. It is expressly declared, “ As the duty of an appoint- 
ment [to raise up seed to another,] and as the slaying of 
a cow for a victim, are disused, so is partition with deduc- 
tions [in favor of elder brothers]/* f 

6. ApaSTAMBA also, having delivered his own opinion, 
** A father, making a partition in his life time, should 
distribute the heritage equally among his sons ;** and 
having stated, as the doctrine of some, the eldest*® 
succession to the whole estate (** Some hold, that the 
eldest is lieir ;”) and having exhibited, as the notion of 
others, a distribution with deductions In some countries, 
the gold, the black kine, and the black produce of the 
earth, belong to the eldest son ; the car appertains to the 
father ; and the furniture in the bouse and her ornaments 


ANNOTATIONS. 

4. As the slaying of a cow is fw' the same reason disttsed*'] This 
is a very remarkable admission of the former prevalence of a practice, 
which is now held in the greatest abhorrence, 

6. The duty of an appointmentJ] So the term [niyoga^dlierma < 
is here interpreted by the author of the Viramiirodaya, But it is 
explained in the 8ubotVhiniy ns intending the injunction of an 
observance, such as the ofering of a bull, &Ok 
6. In some countrits the goldj c&c.] ffhe sense of the text is this ; In 
oertain countries, the gold, the black kine, the black produce of 
earth, as Masha f and other dark-coloured grain, or. as black iron, 
(for BO some interpret the word) appertain to the eldest son ; the car 
and the furniture in the house, or utensils, such as stools and the like 
belong to the father ; \\ the jewels worn by her are the wife’s, as well 
as property which she has received from the father and other kinsmen. 
Such respectively are the portions of the eldest son, of the father, and 
of his wife. igu&od’Ai'ni and Hakadatta cited by Balam-shai^ta. 

^ A passage of the Veda, as the preceding one is of 
iSmrifi, according to the remark of the Subod^hini and BalAM-bhatXA. 
f SmnU-hangraha as cited in the Viramtrodaya, 

X PhaseoluB fadi^tus. 

II See a diSbrent interpretation. Sec. 2, § 10. 
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are the wifo’a ;* as also the property [lecoivod by hcrj 
from kinsmen : so some maintain f ) has expressly for- 
bicidon it as contrary to the law , and has himself explained 
its inconisibtcncy with the sacred codes ; “ It is recoided in 
scripture, without distinction, that MnNU distributed hia 
heritage among his sons f 

7. Thercfoio unequal partition, though noticed in 

codes of law, should luA hopiactiscJ, since it is disapproved 
by the woild and is contiaiy to s(uiptuic» For this reason 
a icstrictioii is ouLuned, ihatrbiethron should divide 
only in equal sliaie.N / X 

8. It has been declared, that sons maypart the effecto, 
after tlie death of llieir father and mother. Tho 
states an exct^ption in legard to the mother^s separate 
property; “The dauubtcis .Jiaro the residue of their 
mother's piopin'ty, aitm payment of her debts 

D. Let the daughters divide their mt>ther's effects » 
remaining over and above the debts ; that is, the icsidue 
after the discharge of tin* debts conti acted l>y the mother. 
Hcncc, the puiport ol the piecedmg part of tho text is, 
that sons may divide their mothers elfcets, which are 
equal to her debts ui le^'S than their amount. 

10. I’ho moaning is this: A debt, incurred by tho 
mother, must lx discharged by her sons, not by her 
daughters; but la r daiighteis ‘-hall take h(»r projicity 
remaining aliove her debts ; and thi& is tit ; tor by tho 


ANNOJATIONS 

Among h IB I'ALVAi-imAiiA loads ^>w^rcwa ** son” in the 

bin^ular ; but all oo])ios of tho Maaeshara and Svhod*hmt, which 
base been collated, a exhibit tho term in the plural {putrebhyah 
“ son’s ” ; and so does the Viramitfodaya, quoting this passage fiotn 
the Mitacahara^ 

8, Sons may dmde their mothet^a efecta, which are equal to her 
delta or haa ] 'J hey may lake the goods and mast pay the debts. 
Balam-bdaita. 


* Vide supra, Sect 2, § lo. 

t Apas,igeof iho Tnittiriya Vedaf cited by ApaSXAUBV ; as 
hsrs rmark<d by BAUM-uaAm. 
t Yaiwvawau^ia, 2, 118. 
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maxim !f A male child is procreated if the seed predo- 
minate, but a, female if the woman contribute most to 
the foetus the woman's property goes to lier daughters, 
because portions of her abound in her female children ; 
and tho father's estate goes to his sons, because portions 
d* him abound in his male children. 

11. On the subject [of daughters*] a special rule is 
propounded by Gautama : A woman’s property goes 
to her daughters, unmarried, or unprovided.” f His 
meaning is this : if tliere be competition of married 
and unmarried daughters, the woman s separate property 
belongs to such of them as are unmarried ; or, among 
the married, if there be competition of endowed and 
unendowed daughters, it belongs exclusively to such as are 
unendowed ; and this term signifies ‘ destitute of wealth.' 

12. In answer to the question, who takes the residue 
of the mother’s goods, after payment of her debts, if 
there be no daughter? the author adds ‘‘ And the issue 
succeeds in their default. 

13. On failure of driugh tors, that is, if there be none, 
the son, or other male offspring, shall take the goods. 

This, whicli was right under the first part of the text 
(“ Lot sons divide equally both the effects and the debts ;”||) 
is here expressly declared for the sake of greater per- 
spicuity. 


SECTION IV. 

Effects not liable to Partition. 

I. Tho author explains what may not be divided 
“ Whatever else is acquired by the coparcener himself, 

ANNOTATIONS. 

II. Unmarried or unprovided . The text is explained otherwise 
by JiMUTA-VAHATfA (C. 4. Sect. 2. §. 13 and 23.) 

Married and unmarried^ Married signifies espoused; unmarried, 
maiden. Suhod!him. 

JBndmed and unendowed. ] Endowed signifies supplied with 
wealth ; unendowed, unfurnished with property. Balam-ueaita. 

Bamm-bhatta. 1,., '/ 

t Gautama 28, 82. J YajnyawaIcxa, 2, 118. fiTide § !. 
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“ witliout detriment to the father’s estate^ as a present 

from a friend, or a gift at nuptials, does not appertain 
“to the co-heirs. Nor shall he, who recovers hereditaiy 
“ property, which had been taken away, give it up to tho 
“ parceners ; nor what has been gained by science.*^* 

2. That, which had been acquired by the coparcener 
himself without any detriment to the goods of his 
father or motlier ; or which has been received by him 
from a friend, or ol)tained by marriage, shall not appertain 
to the co-heirs or brethren. Any property, which had 
descended in succession from ancestors, and had been seized 
by others, and remained unrocovered by the father and 
the rest through inalnlity or for any other cause, he, among 
the sons, who recovers it with the acquiescence of the rest, 
shall not give up to the biethren or otlier co-heirs : the 
person recovering it shall take such property. 

3. If it be laud, ho takes the iourtli part, aud the 
remainder is equallj shared among all the brethren. So, 
Sanc’HA ordaius “ Laud [inheritedj in regular succession, 
but which had‘ been formerly lost and which a single 
[heirj shall recover solely by his own labour, the rest may 
divido according to their due allotments, having first given 
him a fourth part.’’ 

4 In regular succession.] Here the word “ inherited’' 
must be understood, 

6. He need not give up to the co-hein, what has been 
gained by him, through science, by reading the scriptures 
or by expounding their meaning : the acquiier shall retain 
such gains. 

6. Here the phrase “ anything acquired by himself, 
without detriraent to tho father’s OKStato ” must be every- 
where understood : and it is thus connected with ^ach 


ANNOTATIONS. 

4. Inherited muet he underztood.'] The author supplies the de- 
hoieney iu the text cited by him. The words “ in sucessiou'* are in 
the text; inherited” must be understood to complete the sense. 
BuSbud^hini, 

C, Any thing acquired hy hinmlf.’] Here, according to Balav- 
UHATTa's remark, either a diilerent redding is proposed {dnehU for 


* YAJHrAWAtCrA, 2, il9-*i29. 
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member of the sentence ; what is obtained from a frieod, 
jvithout detriment to t^'e paternal estate ; what is received 
in marriage without waste of the patrimony ; what i$ 
redeemed, of the hereditary estate, without expenditure 
of ancestral property ; what is gained by science, without 
use of the father’s goods. Consequently, what is obtained 
from a friend, as the return of any obligation conferred at 
the charge of the patrimony ; what is received at a 
marriage concluded in the form termed A sura or the 
like ; what is recovered, of the hereditary estate, by the 
expenditure of the father's goods ; what is earned by 
science acquired at the expense of ancestral wealth ; all 
that must be shared with the whole of the brethren and 
with the father. 

7. Thus, since the phrase "without detriment to 
the father’s estate” is in every place understood ; what 
is obtained by simple acceptance, without waste of the 
patrimony, is liable to partition. But, if that were not 
understood with every member of the text, presents 
from a friend, a dowry received at a marriage, and other 
particular acquisitions, need not have been specified. 


, ANNOTATIONS. 

unyat^) or an interpretation of the words of the text, ‘‘ whatever 
else {anyat) ” being explained by {cinchit) ' any thing.’ 

It IS connsoted with every other member of the ientencH,'} More is 
implied : for the same phrase is understood in every instance, stated 
in other codes, of acguisitions exempt from partition. Subod^hini. 

In the form termed Asura.] For, at such a marriage, wealth is 
received from the bridegroom by the father or kinsmen of the bride. 
See Menu, 3. 31. 

7. Tkue einee the phraee^ &c.] A different reading is noticed by 
Balah-bhatta ''Not thus;” na taCka instead of "Thus” tat^ha. 
It is taken as a distinct sentence ; and is explained as intimating, 
that, on the other band, amicable gifts and the like, acquired with- 
out detriment to the patrimony, are not liable to partition. Aooord- 
ingtotbis reading and interpretation, that short sentence belongs 
to the preceding paragraph. 

In the following sentence there set^ms to be another difference of 
reading, in the phrase '^Vithont waste (or with waste) of the patri- 
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8. But, it is alleged, tlie enumeration of amicable 
gifts and similar acquifciiions is perUuent, as showing, 
that such gains aie exempt fiom paiUtion, thongli 
obtained at the expense of the patriraouy Wcie it so, this 
would be mcQTi&istent with the leceived practice of 
unerring pcrsoi^ and would contiadiet a passage of Naueda : 
“He, who maintains the family of a brother studying 
science, shall take, be he evoi so ignoiant, a share of the 
wealth, gained by scjcnce*** iloioover the of 

wealth, not paiticipable, which is gained by le, lining, is so 
propounded by Catyayana. ; “ Wealth, gained through 
science which was acquired from a stranger while receiv- 
ing a foreign mainteuanoe, is termed acquisition thiough 
learning 


ANiSOrATlONB. 

Mony ’ huf Iho reading* which is couatenanood by the uposttim 
given in the SuhotVkmy lus been piclerred. 

SinCB the phrane without dettiment to the fatho'e estate 
Since that poition of the to\t is applicahloto gifts and olhoi aequi- 
filtione which are specified as exempt from partition, therefore, as 
those acquisitions made at the cliargo of the patrimony are hublo 
to be fihared, so any thing obtained by mere aoceptonce, not being 
included among such acquisitions, must be subject to partition, 
tliough proenred without use of the paternal goods. Suhod'htni. 

8. As show inff that such gams ate cvempt fium partition'] A 
difference in the reading of this passage, bhajyatwat (in the ablative 
Mse) in&tead hhajyatwaya (in the dativo), is mentioned by Balam- 
nuAXiA, but lie makes no difference in the interpretation. 

Would cofl^rtfdfW apassaqc of Nareda,] Since the support of the 
family is there stated as a reason for partaking of the property, the 
right of participation in the gains of science is founded on a special 
cause ; and is not a natural consequence of relation as a brother ; 
and the gains of science are not naturally liable to partition, and are 
thcreiore me ntioued as exoeptod from distribution* 


* Nabk*i)a, Id, 10. 
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9. Thus, if the phrase ‘‘ without detriment to the 
father's'estate,*’ be taken as a separate sentence, anything 
obtained by mere a acceptance would be exempt from 
partition, contrary to established practice. 

10. This [condition, that the acquisition be without 
detriment to the patrimony,*] is made evident by Mektj : 
“ What a brother has acquired by his labour, without 
using the patrimony, he need not give up to the co-heirs ; 
nor what has been gained by science.”f 

11. By labour] by science, war, or the like. 

12. Is it not, unnecessary to declare, that effects 
obtained as presents from friends, and other similar 
acquisitions made without using the patrimony, are exempt 
from partition : since there was no ground for supposing 
a partition of them ? That what. is acquired, belongs to 
the acquirer, and to no other person, is well known : but 
a denial implies the possible supposition of the contrary. 

13. Here a certain writer thus states grounds for 
supposing a partition. By interpreting the text, “ After 
the death of the father, if the eldest brother acquire any 
wealth, a share of that belongs to the younger brothers ; 
provided they have duly cultivated science ; ” f in this 
manner, ‘if the eldest, youngest or middlemost, acquire 
property before or after the death of the father, a share 
shall accrue to the rest, whether younger or elder grounds 
do exist for supposing friendly presents and the like to be 
liable to partition, whether or not the father be living : 
that is accordingly denied. 

14. The argument is erroneous : since there is not here 
a denial of what might be supposed ; but the text is a 
recital of that which was demonstratively true : for most 
texts, cited under this head, are mere recitals of that 
which is notorious to the world. 

15. Or you may bo satisfied with considering it as 
an exception to what is suggested by another passage, 
“ All the brethren shall be equal sharers of that which 
is acquired by them in concert : ” |1 and it is therefore 


• St^cdfhini, 

-j- Menu, 9, 208. The olose of this passage is read diSbrexitly hy 
CUIXUCABEATXAi JiMUIA-VAHANA^ &C. See JinUTA-VAHANA. OhI 9, 
Sect. 1, § 3. 

% Menu, 9. 204. » 

II YmEASPATi cited hi the B&lnacara. 
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a error to deduce the su^eBtion ftom an iudefi* 
lute import of the word “ eldest ” in the text before 
cited ( g 13 ). That passage must be iuterjsreted as an 
exoeptiou to the general doctrine, deduced from texts oou- 
cerniog frioudly gifts and the rest, that they are exeuipt 
ftom partition, bow before the father’s death and after w 
demisa 

16. Other things exempt from partition, have bemi 
enumerated by Mkmu : “ Clothes, vehicles, ornaments, 
prepaiod food, women, sacrifices, and pious acts, as well 
os the common way, are declar^ not liable to diatxibu- 
tioa ” ♦ 

17. Clothes, which have been worn, must not be 
divided. What is u<km1 by each person, belongs exclu* 
sively to him ; and what had been worn by the &tber, 
must be given by brethren patting after the father’s 
decease, to the person who paitakes of food at his obse- 
quies : as duected by Vkihaspati : “ The olothes and 
ornaments, the bed and similar furniture, appertaming to 
the father, as well as his vohide and the like, should be 
given, after perfuming them with fra^nt drugs and 
wreaths of flowers, to tho person who partakes of the funeral 
repast” But new clothes aio subject to distribution. 

18. Vehicles ] The carries, as horses, litters or tho 
like. Here also, that, on which each person ndes, belongs 
exclusively to him. But the father's must be disposed 
of as directed in r^Ard to bis clothes. If the horses or 
tho like bo numerous, they must be distributed among 
co-hoirs who hve by the sale of them. If they cannot be 
divided, the number being unequal, they belong to the 
eldest brother : as ordainod by Mkni7 ; '* Let them novor 
divide a single goat or sheep, or a single beast with 


ANNOTATIONS. 

IS. n* ttmiber Itittg Inequality here dgnifles 

iasuffioienoy for ahereB ; not imparity of numher And thia le fit. 
Snppoee three horses, and three sons ; since the number is adequate 
to the aHotu»e" t of shares, the horses uuy be divided. Suppoee four 
hetees and either t)nw> or five sons : since the horses do not answer 

to the numher of ooheira and cannot he distributod into sbaree in 

- , • — — . — 

* Mimr, 9. 219. 
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ttudoven hoofe : a smgla goat or aheep belongs to the first 
born.”* 

19. Tho ornaments worn by each person are czolu* 
sivcly hia But what has not b^n used, is common mi 
liable to p^ition. “ Such ornaments, as aro worn by 
women during the life of tbeir husband, the heirs of the 
husband shall not divide among themselves : they, who 
do BO, arc degraded from their tnbe. ” f It appears ^in 
the condition here specified (“ such ornaments as aro 
worn, ” ) that those, which are not worn, may be divided. 

20. Prepared food, as boiled rice, sweet cakes and the 
like, must be similarly exempted from partition. Such 
food is to be consumed according to circumstancoa 

21. Water, or a resen'oir of it, as a well or the like, 
being unequal [to the allotment of sharesj must not l)e 
distributed means of the value ; but is to bo used [by 
the co-heirs] by turns. 

22. The women or female slaves, l)oing unequal [in 
number, to the shares,] must not be divided by the value, 
but should be employed in labour [for the co-heirs] alter- 
nately. But women ( adulteresses or others ) kept in con- 
cubinage by the father, must not be shared by the sons, 
though equal in number : for the text of GA17TA1IA for- 
bids it. “ No partition is allowed in the case of women 
connected [with the father or with one of tho co-hoirsj. ” J 

23. The term yogcuselmna is a conjunctive compound 
resolvable into yoga and eshema. By the word yoga is 
signified a cause of obtaining something not already 


ANNOTATIONS. 

their kind, and rinoe a distribution by means of the value is for- 
bidden, and the cattle is directed to be given to the eldest brother, 
the horses may be divided so far as they are adequate to tho shares, 
and the surplus shall be given to the eldest. Throughout this titlo, 
imparity must be so understood. SvMhini. 

21. Sting tmtgual ] It is thus hinted, that, if the number be 
adequate, partition takes place. fiALau-BHAiTA. 

22. Womn eonnseted.”] Enjoyed, or kept in ooncuhinage. 
SvMhini. 

* Mbnd, 9, 119. - t 290. ] Gavtxiu, 28, 46. 




m 


THE MTACaHARA 




olbtiained : that is, a sacrificial act to be performed with fire, 
consecrated according to the Vedd and the law* By the 
term cshmm is denoted an auspicious act which becomes 
the means of conserration of what has been obtained : 
such as the making of a pool or a garden, or the giving 
of alms elsewhere than at the altar. Both these, though 
appertaining to the father, or though accomplished at the 
eha|ge of the patrimony, are indivisible ; as LaugaOSHI 
declares. The learned have named a conservatory act 
ceJmrria, and a sacrificial ouc yoga ; both arc pronounfecd • 
indivisible : and so arc the bed and the chair.” 

24 Some hold, that by the compound term yogacahevna, 
those who effect sacrificial and conservatory acts {yoga 
and esherm ), aro intended, as the king's counsellors, the 
stipen<liary priests, and the rest. Others say, weapons, 
cowtails, parasols, shoos and similar things, are meant. 

25. The common way, oi road of ingress and ('gress to 
and from the house, garden, or the like, is also indivisible. 

26. The exclusion of land from paitition, as stated by 
UsANAS, (** Sacrificial gains, land, wiitten documents, pre- 
pared food, water, and women, are indivisible among 
kinsmen oven to tlie thousandth degiee bears reference 
to sous of a Brahmana by women of the military and 
other inferior tribes . for it is ordained [by VniHASPATl :] 
‘‘Land, obtained by acceptance of donation, must not be 
given to the son of a Cahatriya or other wife of inferior 
tribe : even though his father give it to him, tlio sou of 
the Brahmani may resume it, when his father is dead. " * 

27. Sacrificial gains] acquued by officiating at religious 
ceremonies. 

28 What is obtained thiough tlie father\s favour, will 
be subsequently declared exempt from partition.f The 


ANNOTATIONS. 

Female slaves, being taken lor enjoyment by any one of tlie brethren 
Or 00 -heirs, belong exclusively to him. Haradatta on Gautaha. 

24. ISome hold.] The interpretation, given by MEn’iTATiT’m and 
the Calpataru, is stated* Balad^-bhatta. 

• This is a passage of Vrihaspati, according to the remark of 
BAtAn-BSATTA ; and it is cited as such by Jimuta-vahana, 0* 9. 
5 10 . ^ 

X Sect. 6, § 
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supposition, that an 3 rthing, acqtured by trane^^res^n^eSHtti^ 
tions ^regarding the' mode of acquisition, is indivisiblsi liitti 
been already refute^. * ^ 

29. ..It is settled, that whatever is a^mred at the 
charge of the patrimony, is subject to partition. But the 
acquirer shall, in such a case, have a double share, the 
text of Y./^isax’Ha. “He, among them, who has made 
an acquisition, may take a double portion of it,” + 

30. The author propounds an exception to that maxim. 
“ But, if the common stock be improved, an equal division 
is ordained. ” J 

31. Among unseparated brethren, if the common stock 
be improved or augmented by any one of them, through 
agriculture, commerce or similar means, an equal distribu- 
tion nevertheless takes place ; and a double share is not 
allotted to the acquirer. 


SECTION V. 


EqwU Tights of F othsv and son in pTopcrfy cincsstTttl. 

1, The distribution of the paternal estate among sons 
has been shown ; the author next propounds a special rule 
concerning the division of the grandfather’s effects by grand- 
sons. “ Among grandsons by different fathers, the allot- 
ment of shares is according to the fathers ” || 


ANHOTATIONS, 


29. iSTe, amonff them. ] Among the brethren. Staad’kini. 

L Grmiaontbf/difereni/athert.] Children of distinct fathers; 
meaning sons of brothers. Another reading also occurs : pramita 
poitrieanam, “ whose fathe rs are deceased," instead of oneco-jcottri- 
tanam whose fathers are difierent.” StAoePhini, 

BacAii-BHi.TTA notices another variation of the reading, but trith 
diMpjtrobation ; ttneca’pitrffaeanam. It intends the same ' meaning, 
though insjccnrately expressed. 


♦ Sect. 1. § 16. f VXsisht’ha, 17. 42, 
it lA^HTAWAUiXA, 2. 121. 


i YAJNTiWAnptA, 2. 121. 
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2. Although graudsoDS have by a right in the 
grandfather'd estate, equally with sons : still the distribu- 
tion of the graudfather^s property must be adjusted through 
their father, and not with leference to themselves. The 
meaning here expressed is this : if unseparated brothers 
die leaving male issue ; and the number of sons bo unequal, 
one having two sons, another three, and a third four , the 
two receive a single shaie in right of theii father, the other 
three take one sharo apportaming to their fether^ and the 
reniaining four similarly obtain one share due to their 
father. So, if some of the sons bo living and some have 
died leaving male issue, the same method should be 
observed : the hurvivinpf sons take their own allotments, 
and the sons of thoir deceased brotheis receive the shares 
of their own fatheis respectively. Such is the adjustment 
prescribed by the text. 

3. If the father bo alive, and separate from the 
grandfather, or if he have no bi others, a partition of 
the grandfather’s estate with the grandson would not 
take place ; since it has been directed, that shares shall 
be allotted in right of the father, if he he deceased : or, 
admitting partition to take place, it would be made 
according to the pleasure of the father, like a distribution 
of his own acquisitions ; to obviate this doubt the author 
says ; “ For the ownership of fatlier and son is the same 


ANNOTATIONS 

3. J(f he he defeased,"} A variation in the reading and punctuar 
tion of the passage is noticed by Bal isi-BH vtxa mhhago riasU 
d^hrtyamane ; apUari pitriio hhaga-calpanctyuitutwat^ (instead of 
vthhago iCasti ; ad^hnyamane pttaix pitntOf ) “ paitition would 
not take place, if be be living, since it is dneotod that shares shall 
be allotted m right of the father, if ht be deceased ^ 

To obviate this doubt the author says ] If the father be alive 
and separated from his own father, oi if, being an only son with no 
brothers to participate with him, he be alive and not separated 
from his own father ; then, since in the first mentioned case he is 
separate, no participation of the grandson's own father, in tho 
grandfatheT^s estate, can be supposed, and therefore as well as 
because be is surviving, the grandson <annot be supposed entitled 
be shaire the gtandfathei’s jii^operty, siuoo the intermediate person 
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in land, which waa acquired by the grandfather, or in ft 
oorrody, or in chattels I which belonged to him ” ] * 

4. Land] a rice held or other ground. A corrodv] 
So many leaves receivable from a plantation of beUe 
pepper, or so many nuts from an orchard of areca. 
Chattels] gold, silver, or other movables. 

5 . In such property, which was acquired by the 
paternal grandfather, through acceptance of gifts, or by 
conquest or other means [as commerce, agriculture, or 
service, f ] the owneiship of fathoi and son is notorious : 
and therefore partition does take place. For, or because, 
the right IS equal, or alike, therefore partition is not 
restricted to be made by the father s choice ; nor has be 
a double shaic. 

6. Hence also it is ordained by the preceding text, 
that “ the allotment of shares shall be according to the 
fathers,” (§ 1.) although the right be equal. 

7. The first text “ when the father makes a rartition, 
&c.” (Sect. 2 § 1.) relates to pioperty acquired by the 


ANNOTATIONS. 

obstruotB his title : and, in the second ease, although the grandson's 
own father have pretensions to the property, emoe he is not separated, 
still the participation of the grandson in his grandfather’s estate 
cannot he supposed, for his own father is living . hence no partition 
of the grandfather’s effects, widi the grandson whose father is 
living, can take place in any ciromnstanoes. Or, admitting that 
such partition may be made, beoanse he has a right by birth ; still, 
as the tether’s superiority is appaient, (siiioe a distribution by 
allotment to him is directed, when he le deceased ; and that is more 
assuredly requisite, if he ho living ,) it followe, that partition 
takes place by the tether’s ohoioe and that a double share belongs 
to him. Subod’htni. 

For th» aw»er*h*p of father and son] Tho Calpafaru and 
APAiURCa read ” Tho ownership of both tether and son ” instead of 
“ For the ownership of tether and son ” ehobkatfoh instead of 
thatvo ht, 

4 pepper ] Piper hetle. Likw Betle>leaf. 

Areea. AreoaFanicl Ooxrt. Betle-nut. 


* Tajjtxawalcta, 8. 128. 


t Bauh-Bhawa. 
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father himself. So does that which ordains a double 
share ; “ Let the father, making a partition, reserve two 
shares for himself. ^ The dependence of sons, as aflSrmed 
in the following passage. ‘‘ While both parents live, the 
control remains, even though they have arrived at old 
age;”+ must relate to etfects acauired by the father 
or mother. This other passage, “ They have not power 
over it (the paternal estate) while their parents live ” ; { 
must also be referred to the same subject. 

8. Thus, while the mother is capable of bearing more 
sons and the father retains his worldly affections and does 
not desire partition, a distribution of the grandfather’s 
estate does nevertheless take place by the will of the son. 

9. So likewise, the grandson has a right of prohibition, 
if his unseparated father is making a donation, or a sale, 
of effects inherited from the grandfather : but ho has no 
right of interference, if the effects weio acquiied by the 
father. On the contrary, he must acquiesce, because he 
is dependant. 

10. Consequently the difference is this : although ho 
have a right by birth iu his father’s and his graudiather’s 
property; still, since, he is dt»pcndant on his father 
in regard to the paternal estate and since the father has a 
predominant intoiest as it was aci|uircd by himself, the 
sou must acquiesce iu the fathei’s disposal of his own 
acquired property : but, since both ha\e iudisoriminately 
a right in the grandfather’s estate, the son has a powei of 
interdiction [if the father be dissipating the |)roperty.||J 

11. Menu likewise shows, that the father, however 
reluctant, must divide with his sons, at their pleasure, the 
effects ao(|uired by the paternal graudfatheis ; declaring, 
as he docs (“If the father recover paternal wealth, 
not recovered % his co-heirs, he shall not, unless willing, 
share it with his sons; for in fact it was acquired by 
him that, if the father recover property, which had 
been acquked by an ancestor, and taken away by a stanger, 
but not redeem^ by the graudfaihor, ho need not himself 

* Naesda, 13. 12. 

t The remainder of this passage has not been found ; nor is tho 
text cited in other compilations Balam^dhatta ascribes it to 
IfEim \ bat it is not found m his institutes. 

t Muntr, 9. 204. 

II Subod’hmi 

9 Mimer, 209. 
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share it, against his inclination, with his ‘Jions ; any more 
than he need give up h’s own acquisitions. 


SECTION VI. 


Rights of a posthumous son and of one born after the 
partition. 

1. Dow shall a share be allotted to a son born sub- 
sequently to a partition of the estate ? The author replies 

the sons have been separatetl, one who is [after- 
“ wards ] born of a woman equal in class, shares the distri- 
‘‘ butiou.*^ * 

2. The sons being separated from their father, one, who 
shall be afterwards born of a wife equal m class, shall 
share) the distribution. What is distributed, is distribution, 
meaning the allotincnis of the father and mother : ho 
shares that ; in other words, he obtains after [ the demise 
of f J parents, l)oth their poitions : Jiis mothorV portion, 
however, only if there be no daughter ; for it is declared 
that Daughters share the residue of “ the mother's pro- 
perty, after payment of lier debts.’’ * 

3. But a son ])y a woman of a dittorent tribe, receives 
merely his own proper share, from his father’s estate 
with the .whole of his mother s property, it thcic be no 
daughter. || | 


ANNOTATIONS. 

2. If there be no daughter.^ But, if there bo a daughter, the son 
does not take his mother’s portion. Suhod^hini 

3. Jiw own proper ehare. J Sco Section 8. 

From his father' e estate.'] Balam-bbatta here notices a different 
reading ; piiryam in the accusative, for pio iyat in the ablative, and 
afterwards, niatnean maternal” for matuh ^ lua mothers.” The 
sense is not materially affected by these variations. 


* YaJNYAWALCVA, 2 123. t BAI.LAM*BHAm, 

\ YsJWXAWALcyA, 2 .US. Vide supra, Seel. 3. i 8. il Subud'hlni. 
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4. Tho same rule is propounded by Hbku: "A son, 
bom after a divmon, shall albno take the parental voalth. ” * 
Tho term parental ( pUrycm ) must bo hero interprotod 
” appertaining to both father qiod mother:" for it is ordained 
that “A son, bom before partition, has no e1ain> on tho 
troalth of his parents : nor one, b%otten after it, on t^t 
of his brother, ” f 

^ 6. Tho moaning of the teat is this : one, bom pre- 
viously to tho distnbntion of tho estate, has no property 
ib the share allotted to his fathor and mother who arc 
separated f from their older children $ ] ; nor is ono, bom 
of parents separated [from their children ], a proprietor 
<A his brothers allotment. 

6. Thus, whatever has been acquired by the father 
in the period subsequent to partition, belongs entirely 
to the son bora after separation, for it is so ordained : 
" All the wealth, which is ac(|nirod by tho &ther himself, 
who has made a partition with his sons, goos to the sou 
begotten by him after the partition : those, bom before 

are declared to have no right. ” || 

7. But the son, bom subsequently to the separation, 
mnst^ after the death of his father, share the goods with 
those who re-united themselves with the father after tho 
partition : as directed by Menu ; “ Or he shall participate 
with such of the brethren, as aro re-uuited with the 
father. ”f 


ANNOTATIONS. 

4. On the maUh of hio parent* ] This passage, being read 
differeuay by Jimtoa-vahaha (Oh. 7. J fi), who writes pittye 
“ parental of patornal ” instead of pitroA “ of both parents, ** is not 
IsM aabigwms acoording to tho reading, than the text cited £rom 
Mnim. 

6, In the thare.l Bai>aii>bhaita eensnros another reading, 
vibhage “in the division,” for bht^e “ in the share.” 


* Msbo, », 9l«. t Vkihaspati. t Baiam-bhatta. 

t Vtaauwmi. Koe Jium-VAUABA, Ch, 7. $ 6, 

Hsho, 0. 816. 
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8. Wliea brethren have made n partition subsequently 
to their father’s demiso, how shall a share be alloUM to a 
son born afterwards ? Tho author replies “His allotment 
“must absolutely be made, out of tho visible estate “coro 
rooted for income and expenditure. " * 

9. A share allotted for one who is born after a sepanu 
tion of tlie brethren, which took place subsequently to 
the death of tho fathor,^ at a time when the mother’s 
pregnancy was not manifest is “his allotmont’’ But 
whence shall it be takou ? The author replies, “ from the 
visible estate” received by the brethren, “ corrected for 
income and expenditure," Income is tho doily, monthly 
or annual produce. Liquidation of debts contracted by 
the father, is expenditure. Out of tho amount of pro- 
perty corrected by allowing for both income and expendi- 
ture, a share should bo taken and allotted to tho 
[posthumous son.] 

10. The meaning here expressed is this: Including 
in the several shares the income thence arisen, and 


ANNOTATIONS. 

8. Ahmluttly. ] The particle va ia here employed ofBirmatively. 
The meaning ia, that an allotment for them ehonld be made only 
from the visible estate corrected for income and expenditure. 
Subod’hini, 

9. Hit alMnuni. ] The pronoun “ hu ” refers to the son bom 
after partition. Subod'hini, 

Corrected for income and esependitttre. ] If ogrionltnre or the 
like have been practised by the brethren with their several shares 
after separation, the gain is “ineome.” Tho payment of the father’s 
debts, the support of thoir own families, and similar disbnrsements 
constitute “ expenditure.” Counting the income in the shares, and 
deducting the expenditure from the allotments, os mudt as may be 
in each instance proper, should be taken from each portion, and an 
allotment be thus adjusted for a pregnancy which existed at the 
moment of the father’s decease, os woll as at tho time of tiie parti- 
tion, though not then manifest. Subod’hini 

‘ 10. Induding in the teveral tharet, ^e. ] It is the patrimony 
though divided, as mudi os when undivided. Sinoe then the 


YwsrxwAierx, 2. 123. 
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»ul)tracUug the fathei'n debts a small part shouUl be takeu 
from the remainder of the shares lespectivoly, and an allots 
inent, equal to their own portions, should bo thus formed 
for the j^sthumous] sou born after partition. 

11. This must be understood to bo likewise appli- 
cable m the case of a nephew, who is born after the 
separation of the brethren ; the pregnancy of the bro- 
ther’s widow, who was yet childless, not having been 
manifest at the time of the partition. 

1 2. But, if she wore evidently pregnant, tho distri- 
bution should be made, after awaiting her delivery ; as 
VASiSHr’UA directs, Partition of heritage [takes placej 
among brothers [having waik‘d] until tho delivery of 
sucli ol the women, as are childless [but pregnant J.”* 
Tliis text should be inteiproted, ‘ having waited until tho 
delivery of the women who aie proguant* 


ANNOTATIONS 

offspring, though yet m the mothers womb, ib entitled to a share of 
the fathei’b goods, as being his issue, therefore that offspring is 
entitled to participate in tho gain arising out of the patrimony. Htre 
again, if it be a male child, ho has a right to an equal bharc [nith 
others of the same class ]. But, if a female child, she participates 
for a quarter of the share due to a brother of the same rank with 
herself. This, which will be subsequently explained, should be 
here understood. Sahod'hini. 

11. Who was yet childless ] This is according to the reading 
and interpretation followed by Bxi^viir-itaaTrA. Ee notices, how- 
ever, another reading, {aprajasya instead of aprajasi) which con- 
nects the epithet of childless ” with the brother. 

12. Such of the women as are childless hut pregnmU'l 
VAOHBisrATi-Mi&aA connects the word “ women ” (or ‘ wives * ) with 
the term ** brothers*’’ The Calpataru^ and other compilations, also 
understand the wives of brothers to be meant ; but in the iSfmrttt- 
chandri^ the passage is interpreted as relating to the widows of 
the father* All concur in explaining it as meant of pregnant widows. 

ThU text shouMhe interpreted,] Ibe most natural conBiruotiqn 

* Tho first part of this passage corresponds with a text of 
VA»i8?fat’B institutes (17. 26.) ; but the sequel of it is not to be 
loaud in that wuik. 



SJECT, VX. 


ON INHERITANCE, 


45 


13. It has been stated, that the son, born after par- 
tition, takes the whole of his father’s goods and of bia 
mother’s But if the fattier, or the mother, affectionately 
bestow oinaments or other presents on a separated soD| 
that gift must not be resisted by the son bom after par- 
tition ; or, if actually given, must not be resumed. So the 
author declares ; “ But effects, which have been given by 

the father, or by the mother, belong to him on whom 
“ they were bestowed.” f 

14. What is given (whether ornaments or other 
effects, ) by the father and by the mother, being separated 
from their children, to a son already separated, belongs 
exclusively to him ; and does not become the pioperty 
of tlie son born after the partition. 

16. By parity of reason, what was given to any one, 
befoie the separation, appertains solely to him. 


ANNOTATIONS. 

of tho original text is ^ Partition of heritage is among brothers and 
women who are childless ; until the biith of issue.’ The author 
of the Calpataru and Chtntamani follow that interpretation, and 
conclude that ‘ a share should be set apart for the widow who is 
‘ likely to have issue (being supposed pregnant) : and, when she is 
‘ delivered, the share is assigned to hei son, if she bear male issue ; 

* but, if a sou be not bom, the share goos to the' brethren, and the 

* woman shall have a maintenance.* The author of the Snmti-chandrwa 
acknowledges that to be the natural construction of the words ; but 
rejects the consequent interpretation, because it contains a contradic- 
tion, and because widows ore not entitled to participate as heirs. 
He expounds the text, nearly as it is explained in the Mitacnhara^ viz., 

* Among brothers, who have oontmued to live together, until the 

* delivery of the childless but pregnant widow, partition of heritage 

< takes place after tho birth of the issue, when its sox is known ; 

* and does not take place immediately after the obsequies.* 
YlswrsWAUi-BHAtTA, iu the Madana-Parijata^ exhibits a similar 
interpretation ; * Paitition takes place after awaiting the delivery of 

< widows who are evidently pregnant.’ 

. .. T ‘ ' 

« Vide supra. % 1.— i 7, 1 Yajktawalcia, 2 124, 
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10, So, among bretliron, dividing the allotment oi 
their parents vvho were separated from tiiem, alter Uie 
demise of those parents, (as may be done by the brotbera, 
if there be no son bom subsequently to the orimnal parti* 
tiou ; ) what had been given by the father and mother to 
each of them, Ixdougs severally to each, and is shared by no 
other, This mm>t be understood. 


SECTION VII. 

SharcB allotted to provide for widows and f ortho nuptials 
of unnuirried daughters. — The initiation of unini- 
tiated brothers defrayed out of the joint funds. 

1. When a distributiou is mode during tho life of 
the father, tho participation of his wives equally with 
his sons, has been directed. (“ If he mako tho allot- 
“ meuts equal, his wives must bo rendered partakers of 
" like portions. ” •) The author now proceed to declare 
tlicir equal participation, when the separation takes place 
after tho demise of the father: *' Of heirs dividing after 
“ tho death of the father, let tho mother also take an 
'' c()ual 8liaiu” + 

2. Of heirs separating after the decease of tho 
father, tho mother shall take a share equal to that of a 
son ; provided no scp.arate property had been given to 
her. fiut, if any hod been received by her, she is 
entitled to half a share, as will be explained. | 

3. If any oi tho brethren lie uninitiated, when the 
father dies, who is competent to complete their 
initiation ? The author replies : ‘ Uninitiated brothers 

ANNOTATIONS. 

2. Providti no separate property had been given,] Peoalkr 
property of a woman {Stnifhaita.) Tide 0. 2. Sect. 11. t 1, 

8. Initiation.] Saveeara ; a eucoeseion of roligions rites mom* 
menoing on the pregnancy of tho mother and terminating with tho 
tavestitttre of the eacerdotal thread, or with the rotnm of tiie 
Vt&dent to his family and finally hie msmsge. 

tTM)|tuwAiicxA,2. 124. | Tide 0.2. Sect. 11. §34, 
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should he initiated by those« for whom the 

have been already com;>lete<l ” ♦ - ^ « 

4. By the brethren, Who make a partition aft^ the 
decease of their father, the uninitiated brothers should be 
initiated at the charge of the whole estate. 

5. In regard to unmarried sisters, the author states a 
diffeiont rule : “ But sisters should be disposed of in 
marriage, giving them as an allotment, the fourth part of 
a brother's own share,” f 

6. The purport of the passage is this: Sisters 
also, who are not already married, must be disposed 


ANNOTATIONS. 

4. thA brethren who make a partitionf By siinh, for 

Whom all initiatory oeremonios, including marriage, hare been 
completed. BALiii-BiiiTTA. 

After the decease of their father^’] In like manner,, while the 
father is living but disqualified by degradation from his tribe m: 
other incapacity, if the brethren be themselves the persona who 
make the partition, tho same rulo must bo understood in regard to 
the initiation of brothers at the charge of the common stock. 
BALaU-BHATIA. 

6. The pwport of the passage is thiB.'\ As oommentatora 
disagree in their interpretation of tho text, and a subtle difficulty 
does arise, tho author proceeds to show that his own exposition, 
and no other, conveys the real sense of the passage. Taking the 
phrase *Hhe uninitiated should bo initiated ” as boro understood 
from tho preceding sentence (§ 3), ho expounds the text : * Sisters 
also, who are not already married, &o. ’ 

Some thus interpret the words ** own share.” * After assigning 
^ as many shares as there are brothers, a quarter part should be given 
< to a sister, out of their several allotments : so that, if there 
‘ be two or more sisters, a quarter of every share must be given 
* to each of them.’ 

But others thus expound those terms : ' Deducting a quarter irpiu 

each of their shares, the broDiers should give that to Mistcft If 

♦ TAJBYAWALCtA, X 136. t YAJSrXAWAIiO^A/^. 1^* 
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itt marriage, by the brethren, oontributiug a fourth 
part out of thoir own allotments. Hence it appears, 
that daughters, also participate after the death of thoir 
&ther. Here, in saying ''of a brother's own share/’ the 
meaning is not, that a fourth part shall be deducted out 
of the portions allotted to each brother, and shall bo 
so contributed ; but that the girl shall be allowed to 
participate for a quarter of such a share as would be 
assignable to a brother of tho same rank with herself. 
The sense expressed is this : if the maiden be daughter 
of a Brahmani, slie has a <iuartor of so much as is tho 
amount of an allotment for a son by a Brahmani wile. 


ANJNOTATIONS. 

* there be two or more sisters, they and their brothers shall respectively 
^ take the some subtracted share [ and residue *1 and no sepaiato 

* deduction shall be made [ for each.’] 

Both mterpTOtations are unsuitable : for, according to the first, if 
there be one brother and seven or eight sisters ; ♦ nothing will 
remain for the brother, if a quarter must bo given to each sister ; 
or, if there bo one bister and many brothers, the sister has a groatoi 
allotment than a bi other, if a quarter must be given to her by each 
of her brothers , and this is inconsistent with a text, which indicates, 
that a daughter should have less than a son. 

Under the second exposition, if there bo one sister and numerous 
brothers, the same objection arises, which was before stated : or, in 
the case of one brother and seven or eight sisters, suppose the 
amount of brother’s share to bo a nwhea, the quarter of that is very 
inconsiderable, and fho allotment of shares out of it is still more 
trifling . the terms oi tho text giving them, as an allotment, the 
fourth part,” (§ 5) would bo impertmoni ; or admitting that tho 
preoept is observed, still there would be an inconsistency. 

But, according to our method, sinco each sister has exactly a 
quaiter of a share, there is nothing contradictory to the terms of the 
text a foarth part ” ( § ). Subod^him. 


* If there bo four sisters, nothing will remain for tho brother , 
if there bo a greater number, tho iidlotment oi a quaitor to each is 
liapoisidhio. Q. 
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7. For example, if a certain person had only a Smh^ 
mani wife, and leaves one son and one daughter^^ the 
whole paternal estate should be divided into two patts, 
and one such part be sub-divided into four: and, the 
quarter being given to the girl, the remainder shall be 
taken by the son. Or, if there be two sons and one 
daughter, the whole of the father’s estate should be divided 
into three parts ; and one such part be sub-divided into 
four ; and, the quarter having been given to the girl, the 
remainder shall be shared by the sods. But, if there bo 
one son and two daughters, the father’s property should be 
divided into thirds, and two shares be severally sub-divided 
into quarters : then, having given two [ quarter ] shares 
to the girls, the son shall take the whole of the residue. 
It must be similarly understood in any case of an equal 
or unequal number of brothers and sisters alike in rank. 

8. But if there be one son of a Bmhmani wife and 
one daughter by a Oshatriya woman, the paternal 
est^^e should be divided into seven parts ; and tl\e 
three parts, which would be assignable to the son of 
a Csliatriya woman must bo subdivided by four ; then, 
giving such' fourth part to the daughter of the Cshatriya 
wife, the son of the Brahrmni shall take the residue. 


ANNOTATIONS. 

7. Divided into two parts, and one such part .... into four,'] If 
the text were not so explicit, it might have been rather ooncluded, 
that the estate should be divided into five parts ; one fbr the sister, 
and four for the brother, which would be exactly an allotment of a 
quarter of the amount of a brother’s share to a sister. But, accord- 
ing to the distribution exemplified in the text, the sister receives one 
quarter of that which she would have received, had she been male 
instead of female. It is, however, in the instance first stated, a 
seventh odly of what her brother actually reserves for himself. 

This is consonant to Mbd’h4tit’hi’b interpretation of a parallel 
passage of MfiNuj* where he observes, that 'if the maiden sisters 
'be numeronsi the portions are to be adjusted at the fourth putt 
• of an allotment for a brother of the same class ; thus the 
*is, let the son take three , parts, and let the da^sebtake. ili© 

' 'folirth.’ V/ 

^ -r-- — "T" "' 

• Vide infra. S 9. 
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Or, if there be two sous of the Brahmani and one 
daughter by the Cshatriya wife^ the father's estate shall 
be divided into eleven parts ; and three parts, which would 
be assimable to a son by a Oehatriya wife, must be 
subdivided by four: having given such quarter share 
to the daughter of the Cshatriya, the two sons of the 
Brahmomi shall share and take the whole of the remain^ 
der. Thus the mode of distribution may be inferred in 
any instance of an equal or unequal number of brothers 
and sisters dissimilar in rank. 

9. Nov is it right to interpret the terms of the text 

giving the fourth part/' § 5) as signifying * giving 

money suflficient for her marriage/ by considering the word 
fourth” as indefinite. For that contradicts the text of 
Menu ** To the maiden sisteis, lot their biothers give 
portions out ot tboir own allotments respectively : to each 
the fourth part of the appropriate share ; and they, who 
refuse to give it, bhjll bo degraded. ” ^ 

10. The sense of this passage is as follows ; Brotbers* 
of the sacerdotal and other tribes, should give to their 
sister belonging to the same tribes, portions out of 
of their own allotments ; that is, out of the shares 
ordained for persons of their own rank, as subsequently 
explained.*!" They should give to each sister a quarter 
of their own respective allotments. It is not meant, that 
a quaitcr should be deducted from the shaie of each and 


ANNOTATIONS. 

9. For her marriage,'} San$cara 8) signifies, in this instance, 
marriage: sinoo the previous ceremonies are not perfoimed fur 
females, but only for male children. SuhotThini, 

Out of the%r own aUotments respect ivelg, ***] A difibroncS iu read-^ 
ing of this passage is remarked in the notes on Jiuuta-vahana. — 
(C* 9. Sect 2* ^86). A further variation oocurs iu tlie oommentnry 
by Mbd'hatit’hi, who reads Swahhyah swabhgah to their own 
sisters ; that is, ‘ sisters of their own classes respectively. ’ 

“ 2b each the fourth part qf the appropriate share/'] This part 
of the text is understood differently by Jimota-vahana* C. 3. 
Sect. 2. $ 80. 


* MxnV| 9* 


t Sect 8. §4. 
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be given to the sister. But to each maiden, should be 
severally allotted the quarter of a share ordaiuod for a sou 
of the same class. The mode of adjusting the division 
when the rank is dissimilar and the number unequal, 
has been stated : and the allotment ot such a share 
appears to i)o iudispensaWy requisite, since the refusal of 
it is pronounced to be a sin ; “ They who refuse to give it, 
shall be degraded ” ( § 9.) 

11. If it be alleged, that, here also, the mention of a 
quarter is indeterminate, and the allotment of property 
euf&oient to defray the expenses of the nuptials is all 
wliich is meant to be expressed ; the answer is, no ; for 
there is not any proof, that the allotment of a quarter of 
a b^re is indefinite in l>oth codes ; and tho withholding 
of it is pronounced to be a sin. 

12. As for what is objoctod by some, that a sister, 
who has many brothers, would be greatly enriched, if 
the allotment of a [fourth * ] part were positively ineaut : 
and that a brother, who lias many sisters, would be 
entirely deprived of wealth ; the coriscquonco is obviated 
in tho manner Ix^fore explained : f it is no< lK»redireete<l 
that a (piarter shall bo deducted out of tho brother’s 
own share and given to his sister ; whence anj such cou- 
sc(|ueiico should arise. 

13. Hence tl»e interpretation of MKD’HATTT’ni who 
iias no compeer, as well as of other writers, who concur 
with him, is square and accurate; not that of Buarucki. 


ANNOTATIONS. 

11. In both codesJ] In tho text of Yajnyawalcva and in that 
o) Menu. Sahoilhmi, 

i rommuced to be a $in. | In MisNu’s toxt. (§ 9). BiLAM-ltnATTA. 

{;j. Who has no compeer, 1 Who is independent of control. 
lUlAM-BHATTA. 

This coinmontatoT treats Asahaya as an epithet of tho author 
next named (Mkd’uatit’iti.) Thu word oooars, however, as a proper 
name in tho Vivadaretnacara^ in commenting on a passage of IMIentt 
( 9. 1G5.) Tho moaning may be tliat ‘the opinion of ASAHAtA, 
Mbd’hatit’hi, and tho rest is accurate : not that ot* BnAimcHi.* 

* BAtAU-BHATTA. f ^ G. 




.; 14!. Therefor^- after the decease df the fother, att 
tmmanied daughter participates in the inhimtaoce. But, 
before, his demise, she obtains Uiat only, whatever it be, 
which her father gives ; since there is no special prece]^ 
respecting this case. Thus all is unexceptionable. 


SECTION VIII. 

Stares of Sons belonging to different tribes. 

1. The adjustment of a distribution among brothera 
alike in rank, whether made with each other, or with their 
father, has been propounded in preceding passages (“ When 
the father makes a partition, &c. ” *). The author now 
de.scribes partition among brethren dissimilar in class : 
“ The sons of a Brahmana, in the several tribes, have 
four shares or three, or two, or one ; the children of 
a CsJuxtriya have three portions, or two or one ; and those 
of a Vaisya take two parts, or one.”f 

2. Under the sanction of the law,| instances do occur 
of a Brahma/m having four wives ; a Cehairiya, three ; 
Vaisya two : but a Svdra one. In such cases, the sons 
of a Brahmana born to him by women of the isreveral 
tribes, shall have four shares, three, two, or one, in the 
order of these tribes. 

8. The several tribes (vewnosas)] Women of the 
different classes, the sacerdotal and the rest, here signified 
by the word tribe (varna). The termination sas, sub- 
joined to noun in the singular number and locative w 


ANHOTATION8. 

Atsn’HAiTc’ai is a celebrated oommentator on Mamr ; and his 
exposition of Mbxu’s text (§ 9} agrees with the author’s explanation 
of' YAjnVAWAlCTA’S (§ 5.) 

BnASUenr, an ancient author, probably maintained the opimon 
and'int^iiirettition which are refuted in the present Section. 

Si. the sdnetion of the faeo.] The initial words of a pas- 

sage of rAJNYAWAicyA (1. 67) ore cited in the text, for the sanction 
of the practice hsre noticed. 

* Section 2. 4 TAJHVAWAtCTA, 2. 126. 

' t TAJHVAYAlCrA, 1< 67. 
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other case, bears a distributive sense, conformably with 
the grammatical rule.* 

4. The meaning here expressed is this; The sons 
of a Bialmmay by a Bmhmahni woman, take four 
shares apiece : his sons by a Gsliatriya wife, receive three 
shares ; by a Vaiaya, woman, two ; by a Sttdra, one. 

5. The sons of a Cahatriya, born to him by women of 

the several tnlm, (for that is here understood,) have three 
shares, or two, or one, in the order of the tribes : that is, 
the sons of a Cahatriya by a Cahatriya woman, takes 
three shares each ; by a Vaiaya woman, two ; by a Sudra 
wife, ona • 

6. The sons of a Vaiaya by women of the several 
tribes, (for here, again, the same term is understood,) 
have two shares, or one, in the order of the classes; 
that is, the sons of a Vaiaya man, by a Vaiaya woman, 
take two shares apiece ; by a Sudra woman, one. 

7* Since a man of the servile tiibe cannot have a 
son of a different class from his own, because one wife only 
is allowed to him, (for a Sudra woman only must bo 
the wife of a Sudra man," ) f partition among his children 
takes place in the manner before-mentioned. 

8. Although no restriction be specified in the text 

I), it must be understood to relate to property other 
than land obtained by the acceptance of a gift. For it is 
declared [ by Veihaspati J ] Land obtained by accep- 
tance of donation, must not be given to the son of a 
“ Cahatriya or other wife of inferior tribe ; even though 
“ his father give it to him, the son of the Bmhmcmi may 
“resume it, when his fether is dead.*’ 


ANNOTATIONS. 

3. Conformally with the grammatical rule,"] The author quotes 
a rule of grammar. (Panini, 3. 4. 43.) 

7. In the manner hefore-menttonedJ] As directed by the texts 
above cited. ( Yajnyawalcya, 2. 116 aud 118. Vide Sect. 2 and 8.) 
8ubod^hini» 


* Panini. 5, 4, 43. t Menu, 8. 13. 

} Balam-bhatta supplies the author's name* 
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9, Since acceptance of donation' ia hero expressly stated, 

land obtained by purchase or similar moans appertains 
also tO'tlm son m a or othfer inferiot woman. 

jFor tlio' son by a Sudra woman is specially excoptecl 
( The. son, begotten on a Svdri woman liy any man of 
a twice-born class, is not entitled to a share of land. '! *) 
jC^qw, if land acquired by purchase and similar means did 
not belong to the sons of a OsfwUriya or Vai$ya wife, the 
special exception of a son by a Sudra woman would be 
impertinent. 

10. But the following text "Tlic son of a Brahmaiia^ 
or a Vaisya, by a woman of the servile class, shall not 
share the inheritance : whatever his father may give him, 
let that only be Ids property : f relates to the case 
where something, however inconsiderable, has been given 
by the father, in his life-time, to his son by a Siulra 
woman. But, if no affectionate gift have been bestowed 
on -him by his father, he participates for a single share 
[ of the moveables ]. Thus there is nothing con trad ic- 
tc»ry. 


ANNOTATIONS. 

^ 9. Degotien on a Sndri woman, ] Sudri does not here bear 
its regular signifLoation of ‘ wife of a Sudra man,’ but intends a 
wife of tl^ regenerate man, being a Sudra woman, Sahod^hini and 
Balam-bhatta. 

, Tho special exception of a son hy a Sudra woman would he 
nent*'] Since the son of the Sudra is specifioally excepted, it follows 
that the sons of the CsKatriya wife and these of the Vaisya do 
}p£WtioLpate. Subod'him, 

in. Where sameihing , % has been ywenJ] Where an affection- 
gift- hf^ been bestowed. In some copies, the reading is so : 
{ pruedda*4t^iam in place of pradattam*) l}ALAi(*BBA;rTA. 

* This also is a passage of Vhihaspati. See Jinuia-VAnANA 
Ch,9.5 22. ^ 
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SECTION IX. 


Didrihiition of effects discovered after ^partition. 

1. Something is here added respecting the residue 
after a general distribution of the estate. ‘‘Ethjcts, 
whicli have been withheld by one co-heir from another, 
and which arc discovered after the separation, let them 
again divide in equal shares : this is a settled rule/’ * 

2* What had l)c»eu withheld by coparceners from each 
other, and was not known at the time of dividing the 
aggregate estate, they shall divide in equal proportions, 
wiicn it is discovered after tlio p atrimony . Such is the ^ 
settled rule or maxim of the law. ^ 

3. Here, by saying “in equal shares” the author 
forbids partition with deductions. By saying “ let them 
divide, ” ho sliows, that tho goods shall not bo taken 
exelnsivcly by the person who discovers them. 

4. Since the text is thus significant, it does not imply, 
that no offence is comnjitted by embezzling tho connuoii 
property. 

5. Is it not shown by Menu to be an offence on tho 
jiavtof the eldest brother, if he appropriate to hiraself com- 
mon property ; and not so, on the part of yoiing<»r brothers ? 

“ An (‘Idcst brother, who from avarice shall defraud his 
younger brothers, shall forfeit tlio honours of Ins 
primogonituro, bo deprived of his [additional] slmre, an(l 
1)0 chastised by the king.” "f 

G. That inference is not cori'ect; for, by pn)nounc- 
ing such conduct criminal iu an older brother, who is 
independent and represents the father, it is more assuredly 
shown (by tho argument exemplified in the loaf and staff) 

ANNOTATIONS. ^ 

6. By the argument exemplified in the loaf and If a 

staff to which a loaf is attaohed, be taken away by thieves, it is 
inferred, that assuredly the loaf also has been stolen by them, t So 
in the ease under consideration, if the eldest, who is independent and 
represents tlie father, be criminal for withholding tho goods, the 
same may surely be affirmed concerning tho rost, if they do so. 
Bubod'^hinU 

* Yajntawalcya, g, 127. t MUNtr, 9, 213. 

I See Jimuta-vahana, 2, 25, & 3, 1, ID. 
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to be criminal in younger brothers, who are subject to the 
control of the eldest and hold the place of sons. Accord- 
ingly it is declared [in the Veda *1 to be an offence witliout 
exception or distinction : “ Him, indeed, who deprives an 
heir of his right share, he does certainly destroy ; or, if he 
destroy not him, he destroys Ids son, or else his grandson/' f 

7. Whoever del>ars, or excludes, from participation, an 
heir, or person entitled to a share, and does not yield to 
him his due allotment ; he, being thus debarred of his slmro, 
destroys or annihilates that person who so debars him of 
his right : or, if ho do not immediately destroy him, he 
detroys his son or his grandson. 

8. It is thus pronounced to be criminal in any person 
to withhold common property, witlmut any distinction of 
eldest [ or youngest. ] 

9. It is argued, that blame is not incurred by one who 
takes the goods, thinking them his own, under the notion 
tliat the common property appertains also to him. 

10. That is wrong. Ho does incur blame ; for, though 
he took it thinking it his own ; still he has taken the 
property of another person, contrary to the injunction which 
forbids his so doing. 

1 1. As in answer to a proposed solution of a difficulty 
‘ If an oblation of green kidney beans J ho not procurable, 
and black kidney beans j] be used in their stead, by reason 
of tlie resemblance, the maxim, wliich pi ohibits the employ- 
Inent of these in sacrifices, is not applicable, because they 


ANNOTATIONS. , 

11. As in answer to a proposed solution."] The author hore 
adduces an example of reasoning from Mimansa^ in the 6th book 
{Ad^hyaya^) 3rd section {pada) and Cth topic {ad^hicarana,) 
Buhod^hini, 

The black kidney bean, with oertain other kinds of grain, is declar- 
ed by a passage of the Veda unfit to be used at sacrifioes. An 
oblation of green kidney beans, by another passage of the same, is 
directed to he made on certain occasions. If then tho green sort bo 
not procurable, may the black kind be used in its stead? Tho solution 

+ A passage of the Veda, as observed by Bal\m-bhatta. 

Mudga ; Phascohis Mungo ; green kidney beans. 

II : Fhoseulus Mux, radiatus ; black kidney beaus. 
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iis^^d by mistake for ground particles of green ki<|ney 
beany ; " it is on the contrary maintained, ay the right 
opinion, that, ‘although the ground particles of green 
kidney beans be taken* as berng unforbi(Kl<-rj, still the 
ground particles of black kidney beans aie also actually 
employed : and the prohibitory command is consequently 
applicable in this case/ 

12. Therefore it is established, both fiom the letter 
• of the law and from reasoning, that an offence iy com- 
mitted by taking common propeity. 

SECTION X. 


Rights of the Dwyamushyayana or son of two fatJiers. 

1. Intending to propound a special allotment for the 
# Dwyawushyagava (or son of two faiiiers,) the author pic- 

viously describes that i-elation. ‘ A son, begotten by one, 
‘ who has no male issue, on the wife of another man, 
‘ under a I(‘gal appointment, is lawfully heir, and givci of 
‘ funeral oblations, to both fathers/' * 

2. A son, procreated by the husband's brother or other 
person (having no male issue), on the wife of another man, 


A2JN0TAT10NS. 

first proposed is, that the black sort may be substituted for the green 
kind lu like manner as wild ricc is used in place of the cultivated 
sort and, in answei to the argument drawn ftom the special prohibi- 
tion It IS pretended, that the prohibition holds against the use of the 
black kidney bean as such, and not against its use when ground pai ti- 
des of this and other sorts are taken with particles of green kidney 
beans as being unforbidden. But the correct and demonstrated opinion 
is, that the black kind is altogether unfit to be used at saoiifioes, being 
expressly prohibited : its particles, therefore, although internuxed 
with other sorts, are to be avoided ; and for this reason they must 
not be used as a substitute for the other kind. Suhod^hini and 

BAkAK-BHATTA. 

1. Dwyamush^ ayana or son of two fathsn,'] As here desenbed, 
the Dwyommhyayana is restiirtcd to one desonplion of adoptive 

* Yajayawalcya, 2. 128. 
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mth authonty from venerAble persons, in the manner 
before ordained, is heir of both the natural father and the 
ivife’s husband : he n? buccessor to their estates, and giver 
of oblations to them, according ta law. 

S. The meaning ot this is as follows ' — If the hus- 
band^s brother, or other person, duly authouzed, and 
being himself destitute ot male issue, piooeed to an inter^ 
course with the wife ot a childless man, for the sake of 
raising issue both for kimseU and ior the othei , the son, < 
whom lu so begets, is the child of two fathers and deno* 
miiiated Dwifamuski^ayana He is hen to both, and offers 
tuneral oblations to their manes 

4 But, if one, ivho Ins male issue, being so authorized, 
ha\e intcicouise ^Mth the wife for the sake of raising up 
issue to her husbxnd only , the child, so begotten by him, 

IS sou of the husband, not of the natiuaUather and, by 
this restiiction, ho is not heir of his natuial father, nor * 
qualified to piesait funeral oblations to his manes It is 
so declared by Mknu *‘The owneis of the seed and of 
the soil ina) be considered as joint owneis of thociop, 
whicn they <uoec by special compact, in consideration of 
the seed, to divide between them * 

5 By special compact ] When the field is delivered 
by the ownei of the soil to the owner o( the seed, on 
an agieemcnt in this foini, “let the crop, which will be 
here produced, belong to us bo^b , then the owneis both 
of the soil and of the seed aie consuleied by mighty 
sages as shaicis oi piopiictois of the ciop produced lu 
that giound. 


ANKOrVTIONS. 

son, fl;a or son of the wife but tbe term is applicable to 

any adopted son zctaiuing his filial rtlation to Lis uatuiul father 
with his acquired rtlaUon to hib adoptive parent See Sect 11 § 32 
2* Ih tile mttwnsr h^fore ordained ] The initial woids ot 
another passage of 3c at n tawai cta are hero c ited. It is as follows • 
“Let the husband’s biothu, or a kinsmau n< ar or remote, having 
boon authorized by venomblo pexsous, and being anointed with 
batter, approach the childless ' wife at piopor seasons, until she 

^ jmznu, 9 aa, 
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6. So [ the same author. ] TJnloss there be a 
special agreoincnt between the owners of the land and 
of the seed, the fruit belongs dearly to thp land-owner ; 
for the soil is more important than the seed. * 

7* But produce, raised in another’s ground, without 
stipulating for the ci'op, or without a special agieemcnt 
that it shall belong to both, appertains to ilie owner of 
the ground : for the receptacle is more important than 
the seed ; as is observed in the case of cows, mares, 
and the rest 

8. Here, however, the commis*sion for raising up 
issue is reLafive to a woman who wUkS only betrothed, 
since any other such appointment is foi bidden by Ml hi. 
For after thus premising a commission, “ On failure of 
issue, the desiied offspring may bo piocieatod, oitlier by 
his brother or some other kinsman, on the wife Avho has 
been duly authoiizv^d : anointed with lupiid butter, 
silent, in the mi»Iit, let the kinsman, thu appointed, 
beget one son; but a second by no means, on the widow 
[or childless wifo;]”f Mknit has himself proliiiated 
the practice: ‘*By regenerate men, no widow must be 
authorized to conceive by any other : for tliey, who 
authorize her to conceive by any other, violate the 
primeval law. Such a commission is nowhere men- 
tioned in the nuptial prayers ; nor is the marriage of 
widows noticed in laws concerning wedlock. This practise, 

ANKOTAIIONS. 

become pregnant He, who approaches her in any other mode, is 
degraded from his tribe. A child, begotten in that mode, is tho 
husband's son, denominated (eshettaja ) son of the wife.' J 

8 . The commission • . ,18 rtiative to a woman who wa$ 

only hitrothed,’] The coraraentators, Balsm-bhatta, disaentc 
from this doctrine : and cites passages of law to show, that, after 
troth veibally plighted, should tho husband die before the actual 
celebration of the mariiage, tho damsel is at the disposal of het^ 
father to bo given in marriage to another husband. It is uuaece&'» 
sary to go into his explanation of the passages cited m the in 
another opinion. 

* Mksu, 9. 63. f Menu, 9. 69-60. % TAJisyAWABCYA, 1, 09- 70, 
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Ht only for cattle, aod iTprehended by learned priests, 
was introduced amoug ineu, while Vbna had eovereiga 
Nway. He, possessing the whole earth, and therefore 
eminent among royal saints, gave rise to a confusion of 
tribes, when his intellect was overcome by passion. Since 
his time, the virtuous censure that man, who through 
delusion of mind, authorizes a widow to have intercourse 
for the s^Jke of progeny, ” * 

9. Nor is an option to be assumed from the [ contrast 
of ] precept and piohibition. Since th<*y, who authorize 
the practice, are expressly cimsured ; and disloyalty is 
stiongly reprobated in speaking of the duties of women ; 
and ooutiucnce is no less praised. This, JIbnu has shown : 
** Let the faithful wife emaciate her body by living volun- 
tarily on pure flov^ers, roots, and fiuit ; but let her not, 
when her lord is decoatsed, even pionounco the name of 
another man. Let her continue till death forgiving all 
injuries, performing harsh duties, avoiding every sensual 
pleasure, and cheerfully practising the incomparable rules 
of virtue, which have been followeil by such women, as 
were devoted to one only husband. Many thousands ot 
£rahmana$i having avoided sensuality from thoir early 
youth, and having left no issue in their families, have 
ascended nevertheless to heaven , and, like those abstemi- 
ous men a virtuous wife ascends to heaven, though she 
have no child, if, after the decease of her lord, she devote 
herself to pious austerity ; but a widow, who, from a 
wish to bear children, slights her deceased husband, brings 
disgrace on herself here below, and shall be excluded from 
the abode of her lord.”f Thus the legislator has forbidden 
the recourse of a widow or wife to another man, even for 
the sake of progeny. Therefore it is not right to deduce 
an option from the injunction contrasted with the 
prohibition. 


ANNOTATIONS. 

9. It u not night to deduce an option.'] For an option is inforrod 
in the oaso of e^nul things : hut here a censure is passed on those 
persons, who authorize such a practice, and none upon those wlio 
forbid it. The injunction and the prohibition are consequently not 
bqual ; and therefoi'e an option is not inferred Subod^hini. 

• mm, 9, r MwJU 5, 157-161. 
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1 0. The authorizing of k woman sanctified by marriage, 
[to raise up issue to her husband by another man,] being 
tlius prohibited, what then is a lawful commission [to raise 
up issue ? ] The same author explains it : “ The daAsel, 
whose hushnod shall die after troth verbally plighted, his 
brother shall take in marriage according to this rule : 
having espoused her in due form, she being clad in a white 
robe, and pure in her conduct, let him privately approach 
her once in each proper season, until issue be had. ” ^ 

11. It appears from this passage, that he, to whom a 
damsel was verbally given, is her husband without a formal 
acceptance on his part. Jf ho die, his own brother of 
the whole blocul, whether elder or younger, shall espouso 
or take in mariiage the widow. **In due form/* or as 
directed by law, “ having espoused ** or wedded her, and 
** according to this rule,'* namely, with an inunction of 
clarified butter and with restraint of \"oice, &c., let him 
“ privattdy ** or in secret, “ approach her, clad in a white 
robe, and pure in hereonducV* that is, restraining her mind, 
speech and gesture, ‘‘once*’ at a time, until pregnancy ensue. 

12. These espousals are nominal, and a mere part of 
the form in which an authorized widow shall be approached ; 
like the inunction of clarified butter, and so forth, 
Tliey do not indicate her becoming the wedded wife of her 
brother-in-law. 

18. Therefore the offspring, produced by that inter- 
course, appertains to the original husband, not to tlie 
brother-in-law. But, by special agreement, the issue may 
belong to both. 

AOOTATIONS. 

12. These espousals are nominal*'] The notion is this : as an, 
inunction of olarihed batter, and other observanOes, are prescribed 
as mere forms in approaohim;: an authorized ^idow; so these 
espousals are a mere part of that intercourse, and not a principal 
and substantive act, whence the parties might be supposed to become 
a married couple. Suhod'hini and Balah-bhatta.. 

For the woman cannot become a lawful wedded wifci being twice* 
married . BAtAK*BHATTA. 

13. Therefore ihe offspring, 4’c.] The child is not legitimate 
aou (aurasa) of both parents i but is (csMtrsfaJ son of the soil or 

" * Mbkit, e. 69-70. ' 
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Sons hy birth and by adoption. 

L A di<itnbiition of shares, among sons ecjual or un- 
equal in class, has been explained, Next, intending to 
show the rule of succession among sons principal and 
secondary, the author previously desciibes them “The 
legitmate son is procreated on the lawful wedded wife. 
Equal to him is the son of an appointed daughter. The 
son of the wife is one begotten on a wife by a kinsman of 
lier husband, or by some other lelative One, secretly 
produced m the house, is a son of bidden oiigm A 
damsers child is one born of an unmairied woman he is 
considered as sou of his xnaterual giandsire A clnld, 
begotten on a woman whose [fust] marriage had not beta 
consummated, or on one who had been defloweied [bofoie 
inarnagej, IS called the son of a twico-maiiud womau. 
He, whom bis father or his mother give foi adoption, shall 
be considaed as a sou given A son bought is one who 
was sold hy his father and mother A son made is one 
adopted by the man himself One, who gnes himself, is 
self-given, A child accepted, while yet m the womb, is 


ANNOIATIONS. 

wife, and appertains to the husband or owner of the soil, provided no 
agieement were made to this effect ; *the offspring, heie produced, 
shall belong to us both ’ But if such a stipulation exists, he is son 
of both. SubotThint and Balam-bestta. 

He IB not legitimate son (aurasaj of the natural father, but simi- 
lar to a legitimate son , as will be made evident lu the sequel.^ 
BAnAH-BHAlTA. 

1. Son of h%8 maUinal grandsa s ] In the numerous quotations 
of this passage, some read miah **boii,” others omtHah called,’* 
and others again matah ooosidered ” Ihe sense is not materially 
affected by these differences ; as either term, being not expressed, 
must be understood* 


• YidejSect, 11 $4. 
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one received with a bride. He, who is taken for adoption, 
having been forsaken by his parents, is a deserted son/* * 

2. The issue of the breast ^uras^ is a legitimate son 
(aurasa). He is one born of a legal wife. A womtin of 
equal tribe, espoused in lawful wedlock, is a legal wife ; 
and a son, begotten [by her husband fl on her, is a true 
and legitimate son ; and is chief in rank. 


ANNOTATIONS. 

2. A soH^ begotten on a woman of equal trpbe,^ In fact'it is not 
to be so understood. For it oontradiots the author's own doctrine, 
since he includes the Murd^havatiefa and others, bom in the direct 
order of the tribes, amon^ legitimate issue ($ 4^ ) They are not sons 
begotten on a woman of equal tribe : and, if issue by Women of 
different tribes be not deemed legitimate, being considered as born 
of wives whom it was not lawful to marry, then it might follow 
that other persons would take the heiitago, although such son 
existed. Hence the mention of a wife equal by tribe intends only 
the pr Ferahleness [of her or her offspring :] and the restrictions 
that she he a lawful wife, excludes the eshetraja or issue of the 
soil, and the rest. Viramitr odaya. 

The son by a woman of equal tube espoused in any of the irregu- 
lar forms of marriage (Asura^ &o ) is a legitimate son : and the sons 
of a Sfohmana^ by wives espoused in the direct order of the classes 
^Cehatriya Ac , j denominated the Murd^Havancta ihe AmhanMha^ 
and the Parasava or Niihada : and the sons of a Cnhnfnya by the 
wives of the Va%%ya or Sudra tribe, named the Mah%%hyn and the 
Uqra • and the son of a Vaieya by a Sudra woman, called the 
Carana ; are all legitimate sons. ViswicsWARA-BHaTiA in the 
Idadana^Parijafa* 

By the term “ lawful” is excluded a woman espoused by one to 
whom such marriage was not permitted : therefore the sons by women 
of superior tribe are not legitimate ; and, for this purpose, the 
word ** lawful” has been introduced into the text (§ 1 ) A lawful 
wife for a man of a regenerate tribe is a woman of a regenerate 


* yAiNYAWitm, 2. 129-133. 

+ IUlam-bhatfa directs this to he supplied in conformity with 
passages of VisaNV (15, 2 and l^lniro 9. 1C5 ) 
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; S. The son of aa appoiated daughter {pvino^f^tra) 
is equal to him ; that is equal to the legitimate soru The 
term signifies son of a daughter. Accordiogiy he is equal 
to the legitimate sou : as described by VasisHT’EA : ** This 
damseli who has no brother, I will give unto thee, decked 
with ornaments : the son, who may be born of her, shall 
be my son. ” * Or that term may signify a daughter 


ANNOTATIONS. 

tribe ; and, for a Sudra man, a Sudra woman* For want of a wife 
cf preferabll description, one analogous is allowed* Consequently 
it is ndt indispensable," that the wife bo of the preferable descriptiou* 
Even a Sudra woman may be the wife of a regenerate man ; and 
her issue is legitimate, as will be shown. Balam^bhatta* 

3. Equal to tke Ugitimate ion. ] The daughter appointed to be 
a son, and the son of an appointed daughter, are either of them 
equal to the legitimate son. Viswbswaba in the Madana Parxjata. 

. Sinoe the sou of an appointed daughter is sou of legitimate female 
issue, therefore he is equal to a legitimate son : but he is not literally 
a legitimate son, being one remove distant. Visweswaka in the 
Suhod^hini* 

Or that term may signify ^ &e. ] It may signify a daughter who 
becomes by appointment a son : that is, who is put in place of a son. 
^Although she be legitimate, yet being female, she is merely equal 
to a son. Vtramitrodaya, 

** Equal to him, ” equal to the legitimate son, is the putrica-putra 
or daughter appointed to be a son : for since all the terms of the 
definition of a legitimate son excepting sex, are applicable to her, 
she is similar to him. Afababca. 

The Patrica-putra is of four descriptions. The first is the 
daughter appointed to be a son. She is so by a stipulation to that 
effect. The next is her son. He obtains of course the name of 
son of an appointed daughter,* without any special compact. This 
distinction, however, occurs: he is not in place of a son, but in 
place of a son’s son, and is a daughter’s son. Accordingly he; is 
, described as a daughter’s son in the text of Sanc’ha and Lio’hita. 
An appointed daughter is like unto a son ; as Pbachetasa has 
deoDvred: her offspring is termed son of an appointed daughter : 
tpy, effers funeral obl^^^ to the maternal giundfathers and to the 

17 16 . 
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becoming by special appointment a son. Still sbe m only 
similar to a legitimate son ; for she derives more froni the 
mother than from the father. Accordingly she is ment 
tioned by Vasisht’ha as a son, but as third in rank: “The 
appointed daughter is considered to be the third descrip- 
tion of sons. "" * 


ANNOTATIONS. 

paternal grandsires. There is no diiferetioe between a son’s son 
and a daughter’s son in respect of benefits conferred. ” The third 
description of son of an appointed daughter is the child born of 
a daughter who was given in marriage with an express stipulation 
in this form “ the child, who shall be born of her, shall be mine 
for the purpose of performing my obsequies. ” f He appertains 
to his maternal grandfather as an adopted son, The fourth is 
a child, born of a daughter who was given in marriage with a 
stipulation in this form : “ The child, who shall be born of her, 
shall perform tho obsequies of both. ” He belongs, as a son, both 
to his natural grandfather and to his maternal grandfather* But, 
in the case where she was in thought selected for an appointed 
daughter,! she is so with a com pact, and merely by an act of the 
mind. Hemadbi. 

Tho son of the appointed daughter belongs in general only to the 
maternal grandfather : but, by special compact, to the natural father 
also. Thus Yama says : ** Let the son of an appointed daughter 
perform the obsequies of his maternal ancestors exclusively : but 
if he succeed to the property of both, let him perform the obse- 
quies of both.” Accordingly this child also is denominated dtoya^ 
mushpa^ana or son of two fathers. Balam-bhatta. 

** The appointed daughter is the third description of sons** ** For 
she, who has no brother, reverts to her male ancestors and obtains 
a renewed filiation,” Vasisux’ha. || 

The adopted daughter is counted by Vasisut’ea as the third : not 
by YAJNrAWALcrA. SubotThini. 

MiTRA-AiiSRA reads second instead of third ; against the authority 
of tho institutes and of every compiler who has cited this pnaoagf, 

* Vabisht’ha,’ 17, 14. t Menu, 9. 127. I 136,! 

II Vasisht’ha, 17. 15. 
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,4 The son of two fathers {dwyavnmkyayam) *: » 
ipfenor to tb^ natural father’s legitioiate son, beoanse he 

is produced in another’s soil. • , u 

1 A child, begotten by another person, namely, ty a 
kinsman, or by a brother of the husband, is a wires son 

(oshetr^a) hidden origin (gud’h(0a) is on© 

secretly brought forth in the husband’s house, By 
excluding the case of a child begotten by a man ot 
' inferior or superior tribe, this must be restoc^ to 
an instance where it is not ascertained who is the^fatber, 
butlt is certain that he must belong to the same tnbe. 


annotatiohs. 

4. h inferior to the Ugitimote «<».] He is eimilar to the son of 
the body. BALin-BHATTi. 

Is not the son of iwo fathers the offspring of his natural father ? 
oS he then a legitimate sonorone or other of the various descriptions 

tfadoptiveandsecondary sons f . Anticipating this question, the 

author says : “ He is not different from him ; ” he is equal to a sou 

gf the body. Subod^hinu . a j 

The commentary last cited reads avu’iihta ‘ not different instead 
of apaeriehta ‘inferior.’ Both readings are noticed by Baiam- 
SHA.'l'TA. 

, S. A ehili begotten by another pereon it a wife’e eon."] There 

are two descriptions of eehetroja or wife’s son ; the first of them is 
wn of both fathers (dmpitrica ;) the other is adopted son of the 

tlfife’s husband. 

A Bon begotten, under a form»l authority, by a kinsman being of 
. eqM class, or by another relative, is a wife’s son. Viswxswaba in 

Uie Uadada-Farijata. . , . . . 

6. So fnu,t belong to the tame tribe.} A child secretly odnceived 

by a woman, in her husband’s house, from a man rf the same Who, 
but oouoeming whom it is not certainly known who the indivifii^ 
was, is named a eon of ooncealeff origin. The ignorance as to the 
particular person must be the husband’s, not tiw wife’s : and the 
Vr Wwledge of .his equality in tribe may be obtained through her; 
^ly she must know who he is. But, if sh e really do not know 

Sect. le. 
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7. A damsers child (cajiina^ is the oifspriug of , au 
unmarried woman by a man of equal class as (restricted 
in the preceding instence) ; and he is son of his 
maternal grandfather, provided she be unmarried and 
abide in her fathers house* But, if she be married, the 
child becomes son of her husband. So Menu intimates ; 
** A son, whom a damsel conceives secretly in the house 
of her father, is considered as the son of her husband, and 
denominated a damsel's son, as being born of an unmar* 
ried woman.” * 

^ 


ANNOTATIONS. 

his tribe, having been secretly violated by a stranger [in a dark 
night, t] then the child bears the name of a son of hidden origin, but 
is not so fit a son as the one before described* Yibwkswaba in the 
Madana-Parijata* 

In such oiroumstances, the child must be abandoned, say others. 
Balam-bhatta. 

Since the natural father is not known, the child belongs to the 
same tribe with his mother But, if there be a suspicion, that he 
was begotten by a man of inferior tribe, he is contemned. Yaghes- 
PATl MISBA in the JSradd^ha Chintamani, 

A son, who is born of the wife, and concerning whom it is not 
certainly known who is the natural father, is adoptive sou of the 
mother’s husband, and called son of concealed origin. Being son 
the adoptive father’s own wife, and begotten on her by another 
man, he is similar to the son of the wife, and therefore described 
after him. Apabarca. 

7. By a man of equal class.] As the son before described must, 
be one begotten by a man of like tribe, so must this son also be the 
offspring of a man of eij^ual class. Damsel” does not here signify 
unmarried only : for, even with that import, the term is frequently 
used in the sense of unconnected ‘ with man.’ But it signifies a 
woman with whom a regular marriage has not been consummated^ 
Balam-bhatta, 

The meaning of the passage of the Mitaeshara is this : 
married ” signides one, whose nuptials have not been eqmmeiieed ; 
** married, ” whose nuptials are begun. The alEjc here implies an 

+ BAl.AM.-BilAriA. 
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$. The spa of a woman twice-married is one begotten 
by a man of equal class, on a twice-married womaai 
whetber the first marriage had or had not been consum- 
mated. 

, , ANNOTATIONS, 

aot began and not past. For a child begotten by a paramour alike 
inriass, ona woman whose marriage is complete, is a son of oon- 
' eealed origin. Viramitrodaya. 

The child, born of an unmarried woman, is denominated son of a 
damiel ; and is considered by Me^tu and the rest as son of his 
maternal grandfather, being produced in a soil which in some 
measure appertains to him, namely his daughter, the child is similar 
to the son of concealed origin, and is therefore mentioned by 
Yajnyawalcya next after him. Apararca, 

If the tnaternal grandfather have no male issue, then the damsel’s 
son is deemed his son ; if he have issue, then the child is son of the 
husband. If both be childless, he is adoptive son of both. ' Parijaia 
cited in the Rutnacara and Sudd^hi^viveca^ 

If either of them bo destitute of male issue, the child is his son ; 
bnt^ if both be so, the child is sou of both. Balah-bhatta. 

So Meku %ntmaU$!] The meaning of the passage cited from 
. Menu is as follows : a young woman, betrothed, but whose nuptials 
have not been completed ; and who is consequently a maiden, since 
she is not yet become the wife of her intended husband : a son 
(we say) home by such a damsel is denominated a dumsol’s child, 
and is considered as sou of the bridegroom ; that is, of the person 
by whom she is espoused. Accordingly the condition “ in the house 
of her father ” is pertinent as an explanatory phrase : for, after 
mkrriage, she inhabits the house of her husband. Viramitrodnya. 

8. Whether^ ] Whether the marriage had or had not been 
eonl^nmmated by the first husband, and whether she have been 
lo^ken by her husband in his lifetime or be a widow. Such is the 
meaiiiog. Accordingly Tishnu so declares : “ He, whom a woman, 
either forsaken by her husband, or a'widow, and again becoming a 
wife by fcer own choice, conceited [ by a second, husband] is called 
^ the son of a woman twice-married. ” ♦ The child is son of the natn- 

; rill father : for the first husband’s right to the ’wommi is annulled 

' 4 :by^4is death ot relinquishment j and she has not been authorized to 

•' ^ . ^ ^ ■ i 

nfi.'Erronebttsly cited 'as a passage of YiaHNU. 
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9, He, who is given by his mother with her hus- 
band's consent, while her husband is absent, [ or 


ANNOTATIONS. 

raise up issue to him ; and she takes a second husband solely by her 
Own choice. BALAM-BnaTTA. 

There are two descriptions of twioe-maTried women : the first is 
a woman whose marriage has not been consummated, but only con- 
tracted, and who is espoused by another man. The other is a 
woman who has been blemished by interoourse with u man, before 
marriage. The off^spring of snob a woman is ( Pauner^hhava ) son 
of a twice-married woman. Accordingly it is so expressed in the 
text. Viramitrodaya. 

** A woman, whose marriage had not been consummated, and who 
is again espoused is a twioe-married woman. So is she, who had 
previous intercourse with another man, though she be not actually 
married a seoondHime.” Vishnu. * 

A child begotten ** on a woman, whose [ first ] marriage had not 
been consummated on the wife of an impotent man or the like, 
whether she have become a widow or not ; or on his own wife 
** who had been enjoyed by strangers, and who is taken back, and 
again espoused ;^the^child (we say) begotten on such a woman, is 
called * son by a woman twice-married. * The twice-married 
woman has been described in the first book [ of Yaintawalcta’s 
institutes.] Abababca. 

“ Whether a virgin or deflowered, she who is again espoused with 
solemn rites, is a twioe-married woman : but she, who deserts her 
husband and through lust cohabits with another man of the same 
tribe, is a self guided woman. ” Yajntawalcta. t 

I'here are two descriptions of women termed anyapufua { or pre- 
viously connected with another : namely the punerbhu or woman 
twice-married, and the swairini or self-guided and unchaste 
woman. The twice-married woman also is of two descriptions; 
according as she has or has not been deflowered. She, who is not a 
virgin, is blemished by the repetition of the ceremony of marriage. 
But one, who deserts the husband of her youth, and through deidre 

* Vishnu, 15, 8-^9. t Yajntawalcta,!. 88. 

] Same ^\ith pampum. See Mhxiiu, d. 108. 
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incapable though present, * ] or [ without his assent f J 
after her husbanas decease, or who is given by his 


ANNOTATIONS. 

cohabits with another man of the same tribe, is a self*gnided woman 

( $wairint ) Miiacthara. :|; 

A woman, who, having been married, whether she be yet a virgin 
or not, is again espoused in due form by her original husband or by 
another, is a twioe-married woman. She is so described by Menu * 
If she be still a virgin, or if she left her original husband and 
return to him, she may again perform the marriage ceremony with 
her second [or, in the latter case, her original] husband || and by 
YASisni’Ha ; she, who having deserted the husband to whom she 
was married in her youth, and having cohabited with others, 
returns to his family, is a twice-married wonnan. Or she, who 
deserts a husband impotent, degraded, or insane, and marries 
another husband, or does so after the death of the drst, is a twice- 
married woman.” The repetition of the nuptial ceremony con- 
stitutes her a twice-married woman. But she, who leaves her 
husband and through desire cohabits, without marriage, with a 
man of the same tribe, is a self-guided woman. ArAKAHca. 

9. Me who u given hy hn mother with her kuehann^e coneent .’] 
Yasisht’ha says “ Let not a woman either give or accept a son, 
unless with the assent of her husband. ” § He had before said 
Man, produced from virile seed and uterine blood, proceeds from 
bis father and his mother, as an effect from its cause. Therefore 
both his father and his mother have power to give, to seJl, or to 
abandon their son.** 

Concerning the mother’s authority to give away her son, when 
she is a widow, see a subsequent note. In regard to a widow’s 
power of adopting a son, there is much diversity of opinions. 
Yachrspati misra, who is followed by the Mait^hila school, main- 
tains that neither a woman, nor a Sudra, can adopt a dattaca or 
given son ; beoanse the prescribed ceremony ( $ 13 ) includes a 
saorifioe, irhioh they are incapable of performing. This difSoulty 

* BaLAM-BUATTA. t BAtAltf-BHAm. 

I Oil YajntaWalcya, 1. 68. 11 Menu, 9 176, 

J Vasjsht’ha, 17 . 18—18, 19, § Vasishx’ha, 16. 4, 

*• Yasisht’ua, 15, 1—2, 
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father, or by both, being of the same class ^th the 
person to whom he is given, • becomes his given iwm 
( doUtaca,) So Menu declares': “He is called a son 

ANNOTATIONS. 

may be obviated by admitting; a substitute for the performance of 
that ceremony : and accordingly adoption by a woman, under an 
authority from her husband, is allowed by writers of the other 
schools of law. Nandi rANum, however, in his treatise on adop- 
tion, restricts this to the case of a woman whose husband is living 
since a widow cannot, he observes, have her husband’s sanction to 
the acceptance of a son. On the other hand, BAL\M-BHATii, con- 
tends, that a woman’s right of adopting, as well as of giving, a 
>. son, is oomtnon to the widow and to tbe wife. This likewise is 
the opinion of the author of the Vyavahara-mayucha^ but while 
he admits, that a widow may adopt a son without her husband’s 
previous authority, he requires, that she should have the express 
sanotiou of his kindred. Writers of the Ouura school, on the 
coi^trary, insist on a formal permission from the husband declared in 
his lifetime. 

Being of the same class with (he person to whom he is given.] Or 
being given to a person of the same class. The two readings, ( savar- 
naya in the dative, or savarmyah in the nominative,) both noticed 
by the commentator Badak-dhatta, give the same sense. 

The adopted son must be of the same tribe with the giver or natural 
parent as well as with the adoptive parent, according to the remark 
of A PARA RCA cited with approbation by Nanda-pandita in his trea- 
tise on adoption. 

Becomes his given son.] The son given {dattam or dattrima) is of 
two sorts ; 1 st simple, 2nd son of two fathers ( dwyamushyayanot ) 
The first is one bestowed without any special compact; the last is 
one given under an agreement to this effect ** he shall belong to ua 
both.” Vyavahara-mayuoha. 

“ Whom his father or mother gives^^] Med’hatit’hi reads and inter* 
pret8“ whom his father ancf mother give; ” (inserting the oonjunctiv^ 
particle cAa instead of the disjunctive ea) BAnAH*BHATTA condemns 
that reading ; and infers from the disjunctive particle and dual num* 
ber in the text, that three cases are intended, 1st; The mother 

IV 
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Mveo hU father dr mother effeotienately 

S,res as a eon, being alike claee,) and in a tame of 
distress ; confirming the gift with water. . 

, 10. By specifying distress, it is intamated, to® 
son shonU not he given unless there be distress. This 
probilntion regards the giver (not the taker, jj 

annotations. 

insy give her son for adoption with her husband’s consent ; if he be 
Swent « incapable; and without it, if he be dead or the dictrew 

be urgent. 2nd. The father may give away his son without his 

ydhfB consent, if she be dead or insane, or otherwise incapable ; 
but With her consent, if she reside in her own father’s house 8rd 
The father and mother may oonjointty give away their sons, if they 

be living together. • ii„ . 

'« Whom his father or mother affectwnately gives. ] Amwably . 
not from avarice or intimidation. In the Viramitrodya the word is 
expressly stated to be used adverbially ; but BALiM-BHaira con- 
siders it as an epithet of the son to be adopted, and as implying, 

that the adoption is not to be made against his will or withouUis 

free consent. , , , 

(I alike.”] This is interpreted by Med hath hi as signify. 

ing ‘alike, not by tribe, but by qualities suitable to the family : 
accordingly a Cshatriya or a person of any other inferior class, may 
bethegiveuson (dattaea) of a Brahmana! Badam-bhatta and 
As author Of the Mayudha censure this doctrine : since every other 
authority concurs in restricting adoption to the instance of a person 

of the same tribe. i • i • a- 

10. By ^eifyiny distress.] “Distress” is explained m the 

Pracasi cited by Chakdbswaua, ‘inability [of the natural father] 
to maintain his offering.’ Nanda PaKDIta, in his treatise on adop- 
taon, it as intending the necessity for adoption arising from 

the want of iraue. But BAiAH-BHAitA rejects this, wd su^^ 
the other interpretation; explaining the term as signifying ‘famme 
or other calaioity.’ 

This ptoh^thss regards the giver. ] If he give away Ws son, when 
in no distress the blmae attaches to him, not the taker. BaiaW- 
■'bbawa. 




\ IBI. . , t ^stboiFhini and BitAH-eBATtA. 
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11. Sa an only son must not he given (not aobeptirfi"^ 

For Vasisht’ba ordains Let no man give or aoeepi 
only son. f ^ . \:v 

12. Nor, though a numerous progeny exist, should an 
eldest son be given : for he chiefly fulfils the office of 
a son ; as is shown by the following text ; “By the eldest 
son, as soon as born, a man becomes the father of male 
issue . t 

13. The mode of accepting a son for adoption is pro- 
pounded by VasishT*HA : “ A person, being about to adopt 
a son, should take an unremote kinsman or the near 
relation of a kinsman, having convened his kindred and 


ANNOTATIONS, 

H. Stf an on ft/ son should mt btf given.'} Nor bhould buch a son 
bo accepted. The blame attaches both to the giver and to the 
talcer, if they do so. Balam-Bhatta. % 

** Ltt no man yke or accept an only “ For he is [destined] 

.to continue the line of his ancestors. Such is the st quel of Va-* 
wsnxWs text. BALAM-niiATrA. 

^3. The mode of acceptiny a son, . . .propoanded by VasisHt’ha.] 
iiAGUUNAN Dana, in the Uavaha-taltoa^ has quoted a passige from 
tlie ch^ca-purana^ vrliioh, with the text of Vasisht’ha, || cousti- 
tutes the grouudwork of the law of adoption, as received by his 
fiillowers. They construe the passage as an unqualiiiod prohiidtion 
of the adoption of a youth or child whose age exceeds hve years 
and especially one whose initiation is advanced beyond the ceremony 
of tonsure. This is not admitted as a rigid maxim by writers in 
other schools of law ; and the authenticity of the passage itself 
is contested by some, and particularly by the author of the 
Vyaoahara’fn ytidha, who ob&erves truly, that it is wanting in 
many copies of the Calica-purana, Others, allowing the text to be 
genuine, explain it in a sense more consonant to the general prac^ 
tice, which permits the adoption of a relation, if not of a stranger 
more advanced both in age and in progress of initiation. The 
following version of the passage conforms with the iuterpreta^ou 
of it given by Nanda Panbita in the Daitaca-mimima, ** Souk 
given and the rest, though sprung from the seed of another, 

* balam-Bhaita.’ t Vasibht’ha, 15.3. t 9. 1(1. 

!| Vasisjii’iIa, 10. 1,-7, See preceding quotations. 
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^ bk if^KiliQi^ to the king, and having roffered a 
offerihg ; ^ith Imitation of the holy , words, in the 
iniMe of his dwelling. ” ^ 


ANNOTATIONS. 

yet: hdflg, drily initiated [by the adopter] under his own family 
name, become sone [of the adoptive parent.] A son, having been 
re^lariy initiated under the family name of his [natural] father, 
unto td)e ceremony of tonsure j does not become the aon of another 
man. VV'heo indeed the ceremony of tonsure and other rites of 
initiation are performed [by the adopter] under his own family name, 
tlien only can sous given and the rest be considered as issue : else 
tbriy rirfS termed slaves. After their fifth year, 0 King, fioiis are not 
to be adopted. [But,] having taken a hoy live years old, the adopter 
sholild first perform the sacrifice for male issue. ’’ f 
The JPuireshti or sacrifice for male issue, mentioned at the close of 
thb passage^ is a ceremony performed according to the instructions 
orintained in the following text of the Veda : ** He who is desirous 
of issue, should offer to fire parent of male offspring, an oblation of 
kneaded rice roasted upon eight potsherds ; and to Inuka father of 
male offspring, a similar oblation of rice roasted on eleven potsherds : 
fire grants him progeny ; Indra renders it old* 

tmremete hinsman or the near relation of a hineman^ This 
^y obscure passage, which is variously read and interpreted, is here 
translated according to the elaborate gloss of NanDa Fandita in his 
treatiso entitled Daiiaca fnimanea* let the same writer in his com'* 
mientary onTiaENir (1549), citing this passage, gives the pref^renoe 
to another reading (adura^and’kamm aeannicrisktam em^) which he 
expounds * one whose whole kindred dwell in a near country, and one 
iLQt connected by affinity.’ Whioh of these readings he has adopted 
iu' his commentary on the Mifaeekdra, is not ascertained. From a 
rMaVk in the text (§14.), the author himself, YunvakbsWauAi 
uppers to have read and understood it differently: Should take, in 
the pfesehen of his kin, one whose kinsmen are not remote,’* For 
copies of the ^litaesketra exhibit the reading, adura-band*Aa^im 
y eva. But the commentator BaLAU^HUATt a seems 

the Ifi^ttam mimaneaf banku^ednmmekt m (in 
"V", ' IS,’ 5! ' t - Calica^purana e* antepenult. 



BMdfi Xt 


OK ' 


14. An unremote kinsman.] Thus the a^ptioh nf 
Very distant by country. and language, is forbidden.. „ , J , 

15. The same [ceremonial of adoption*] should :'fe 
extended to the case of sons bought, self-given, and m^e 
(as well as that of a son deserted f) for parity of reasoning 


requires it 

16. The son bought (drita) is one who was sold 
by his father and mother, or by either of them : 
excepting as before an only son or an eldest one, and 


AKNOTATIONS. 

the socusative instead of the locative;) though he explain 
terms a little differently and transpose them : * should take a 
kinsman nearly related (hanc^hu-sannicrishtarnj, as a brother’s 
son or the like ; but, on failure of such, one whose kinsmen 
are not remote (adura-hand^havam) ; that is, any other person, 

* whose father and the rest of his relations abide in a near country, 

* and whose family and character are consequently known.’ The 

* authors of the Catpataru and Metnacara read, ^ like the scholiast of 

* Yisrno, adure band^havam asannierishtam era, and thus interpret 
^ the passage * should take one whose kinsmen,’ namely, his maternal 
' uncle and the rest, are near, [and whose name and tribe, with other 
^ particulars, can therefore he ascertained ; or, for want of such 
‘ kindred, J] even one whose good or bad qualities are not known* 

* [or one whose kinsmen are not at hand ; fbr his name and family 

* may he ascertained by other suldoient proof. ’ || ] 

** Announced hie inteyition to the king,^^ liaja or king, uaucdly 
signifying the sovereign, is here restricted according to the remark 
of Nanda. Pa«mta, to the chief of the town or village. 

In the middle of hie dwelling.”^ The sequel of Yasiskt’Ha’s 
text is as follows But if doubt arise, let him set apart [without 
init'ation And ^ith a bare maintenance] like a one whose 

kindred are remote. For it is declared [ in the Veda\ Many ^4 
eaved by one, ” ^ , , 

16 , The eame ceremoniaL) Excepting the seoridoe 
offering. Bowever, even that is to be performed at the 
'-a'Son sdf-given. ’ BAtAM-BEi^rrA. v',„ 

* Buboifhini, ^ . 

I Vimda^Ihtnodidra. . If 
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mipposiitg ili.stro8.s and 0 ([uality of tribe. As for tbo 
text of ( “ He is calM a son bought, whom 

a man, for the sake of having issue, purchases from 
his father and mother: whetln'r the child be equal or 
unequal to him ” *) it must l>e interpreted ‘ whether 
like or unlike in qualitios ; ” liot in class ; for the author 
concludes by saying “This law is propounded by mo, 
in regard to sowh 0 (j[ual by class.” f 

17. The son iinado {CntAma) is one adopted by 
the person himself, who is desirous of male i^stie : being 
enticed by the show of money and land, and lading an 
oipimu without father or mother : for, if they be living, 
he IS subject to their control. 

ANNOTATIONS. 

16. As for the tc,rt oj Muntf ifr. j Suiavani, on the other hand 
expounds Vajnvawaicya by IdsNu, and admita the inei^uality of 
tribe. * A child, sold by his father and mother, and received for 

adoption, is a sou bough.. He may be of dissimilar tribe : for the 
‘text [of Menu] expresses equal or uneqiul. ’’ J CHANDfswAliA 
‘ quotes the following discordant interpretations ; “ Equal 

* belonging to the same tribe ; or, if that bo uot practicable, one 
‘ unequal, or not appertaining to the same tribe. So the Pa^ijata || 
‘ But the author of the Pracasa obser\e, Though the text express 
< « unequal,” yet a child of a superior tribe mu'jt uot be taken as a 
‘ son, by a man of inferior tribe ; nor one of inferior class, by a 
^ man of a higher tribe And the words ‘'equal or unequal,*’ as 

* interpreted by MEDUAiir'iir, are relative to bimilarity in respect 
‘ of qualities. ’ ^ 

17. The son ma(te.’\ O.ie bereft of father and mother and 
belonging to the same tribe with the adopter and by him adopted, 
being enticed to acquiesce by the show of wealth, is a son made by 
adoption. ViswEswiRA in the Mitdana-Par^jafa. 

The form, to be observed, is this. At an auspicious time, the 
adopter of a son, having bathed, addressing the person to be 
adopted, who h IB also bathed, and to whom he has given som^ 

* Menu, 9, 174. f Yajefa walcj a, 2. 134, Vide § 37. 

X Dipacalm on TAJNrAWALoyA, 

II Not the Mafiana-parlja% which gives the coutrarj interpretation. 
H rtW'a RrtntK/'dKs. 
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18 . The son self-given is one, vi?ho, bein^ Jbere#’* iif 

lA^her and mother, or sbandoned by them, (withoiit coxts^Jr'} 
IMS^nts bknself, saying " Letnie becrmiie thy son. ” ' "'t ■ 

19. ^The sen, received with a bride, is a child, wh^' 
being in the womb, is accepted when a pregnant bride ^ ' 
espoused. ■ Jle becomes son of the bridegroom. 


ANNOTATIONS. 

acceptable chattel, says “ Be ray son.” He replies " I am become 
thy son.” The giving of some chattel to him arises merely from 
custom. It is not necessary to the adoption. The consent of both 
parties ih the only requisite ; and a sot form of speech is not 
essential. Kudbad’haka in the 8 t » dd ’ hi - vmoa . 

If. The son sel/-ymn.'\ He, who, unsolicited, gives himself 
saying " let me beoom« thy son," is called a son self-given (swaytm- 
datlu). Apabarca. 

Here also it is requisite, that he belong to the same tribe with 
his (idoptive father. Viswbswaea in the A/a'fona-ParyW 
He who has lost his parents, or been abandoned by them without 
cause, and offers himself to a man as his son, is called a son self- 
given." llENU.t 

Being abandoned by his father and mother without any sufiSojent 
cause, such as degradation from class or the like ; but merely from 
inability to maintain him during a death, or for a similar reason. 
Virafnitn^daya, 

19. The son received with a Iride-I If a woman be married 
while pregnant, the child born of that pregnanoy is a son received 
with a bride (sahod’ha;) provided the child were begotten by a 
man of equal class. Yiswbswaba in the Maclana-Parijata. 

He is distinguished from the son of an unmarried damsel, beoause 
conoeption preceded the betrothing of the mother ; and from the 
son of coneeaied origin, beoause the natural father is known, 'then 
what difference is there f for the son of the unmarried damsel was 
conceived before troth plighted. 

True ; yet there is a great diflference, since one is bom before 
marriage, and the other after marriage. This son received with a 
bride ia sea of him who takes the hand of the pregnant woi^aii .jai 
m arriage; for the maternal grandfather’s right is divested by'Ais, 

• BAtAM-BtiAmT’*^ ^ t MbSU, 9. m 
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20. A ton deserted ( apdialMha ) is one, who, haldng 
been discarded by his father and mother, is taken, for 
adoption. He is son Of the taker. Here, as in every o^er 
instance, he must be of the same tribe with the adoptive 
father. 

21. ' Having premised sons chief and secondary, the 
author explains the order of their succession to the heri- 
tage “ Among these, the next in order is heir, and pre- 
sents funeral oblations on failure of the preceding, ” • 


ANNOTNATIONS. 

giving away the child with the mother, Naksx FanditA in the 
Yiajayanti on Vishnu* 

Since the hridegroom is specified as the adoptive father, the 
child does not belong to his natural father. Although the religious 
ceremony of marriage do not take place in the case of a pregnant 
womaui since a teict of law restricts the prayers of the marriage 
ceremony to the nuptials of virgins, and forbids their use iu 
the instance of women who are not virgins, as ii practice which has 
become obsolete among mankind ; and it would be incousisteiit with 
a passage of the VeSa [used at the nuptial ceremony as a prayer] 
expressing the virgin worships the generous sun in the form of 
fire ; ” nevertheless the term “ marry ” [in the text of Menu t] intends 
a religious ceremony difierent from that, but consisting of burnt 
<>fieiing6^ and so forth, according to the remark of the Riftnaeara and 
the rest. Vachespati misba in the Sradd'ha chinlammi, 

20. Discarded.^ Abandoned: not for any fault, but through 
inability to maintain him, or because he was bora under the influ- 
anoe of the stars of the scorpion’s tail, J or for any similar reason. 
^ Balam-bhaxta. 

Since that, of which there is no owner, is appropriated by seizure 
or occupation, the child becomes son of him, by whom he is tulj[6n. 
Nanda P^DitA in the Vaijayanii Vishnu. 15. 24. 

- ■ — — ^ * — ‘ ' "<i ■ 

• YAJliTAWAueyA, 2, IfiS. t Menu, 9. 173* 

% The birtii. of a son, while the moon is near the stark of Muh 
(the scorpion's tail), is dangerous to the father’s life, according to 
astrology ; and, on tiiis account, a son born under that influ- 
>noe ; ia expos^ or abandoned, if natural affection fmd hnttiauity do 
.r ; supew^^ 
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22. Of these twelve abovementioned, on faiinre 
of the first respectively, the next in order, as enumerated 
must be considered to be the giver of the funeral pblation 
or performer of obsequies, and taker of a share or succes- 
sor to the effects. 

23. If there be a legitimate son and an appointed 
daughter. Menu propounds an exception to the seeming 
right of the legitimate son to take the whole estate, A 
daughter having been appointed, if a son be afterwards 
born, the division of the heritage must in that case be 
equal : since there is no right of primogeniture for the 
woman. * 


ANNOTATIONS. 

22. 0/ these twelve eons.] The various inodes of adoption, added 
to the legitimate son by birth, raise the number of descriptions of sons 
to twelve, according to most authorities. That number is expressly 
affirmed by Menu, t Nareda, I Vasisht'ea. 1| Visinuj, 1 &o. A pa8*‘ 
sage Is however quoted from Devala, asserting the number of fifteen 
(“ The descriptions of sons are ten and five,”) and V&iaASPAXi is cited 
as alleging the authority of Menu for thirteen ; ** Of the thirteen 
sons, who have been enumerated by Menu in their order, the legiti* 
mate son and appointed daughter are the cause of lineage. As oil is 
declared to be a substitute for liquid butter, so are eleven sons by 
adoption substituted for the legitimate son, and appointed daughter, ** 
Nawda Pandita, in his commentary on Vishnu, observes, that ‘the 
number of thirteen specified by Veieaspati, and that of fifteen by 
Ukvai.a, intend subdivisions of the species, not distinct kinds: 
consequently there is no contradiction i for those subdivisions are 
also included in the enumeration of twelve.* It appears, however, 
from a comparison of texts specifying the various descriptions of 
sons, that the exact number (as indeed is acknowledged by various 
descriptions, by numerous commentators and compilers) is thirteen ; 
including the son by a S^dra woman. Vide § 3U. 

23. If there he a eon and an appointed daughter,] So this pas* 
sage is interpreted by the commeutators Visweswaea and BalajI-^ 
BHATtA. The original is, however, ambiguous and might ; 

•Menu, 0.134. t Menu, 9. 153. tNAREBA^. 13, 4i. 

t| Vasi8Et»ha 17. 11. t Vishnu, 16 1. 
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24. So the allotment of a quarter sliare to other infe- 
rior sons, when a superior one exists, has been ordained 
by Vasisht’ha : ** When a son has been adopted, if a 
legitimate son be afterwards born ; the given son shai'es 
a fourth part. ” * Here the mention of a son given is in- 
tended for an indication of others also, as the son bought, 
son made by adoption, and [son self-given f and] the rest : 
for they are equally adopted as sons. 

25. Accordingly Catyayana says, “ If a legitimate 
son be born, the rest are pronounced sharers of a fourth 
part, provided they lelong to the same tribe, but if 
they be of a different class, they are entitled to food and 
raiment only.” 

26. “ Those who belong to the same tribe,’* as the 
son of the wife, the son ^iveu and the rest [namely the 
sons bought, made, sell-given, and discarded, J ] share a 
ftiurth part, if there be a true legitimate son : but those, 
wdio belong to a different class, as the dainsers son, the 
son of concealed origin, the sou of a pregnant bride, and 
the son by a twice-married woman, do not take a fourth 
part, if tliere be a legitimate son: but they are entitled 
to food and raiment only, 

AJ^NOTATJONS. 

explained * if thi re be a legitimate sou and a son of an appointed 
daughter* Balam-duaixa remarks that this oan only happen 
where a legitimate son is born after the a^^poiutmeiit of a daughter. 

24. So the allotment of a <iuarter ekareJ] As the appoiuttd 
daughter participates where there is a legitimate son ; so do other 
eons likewise partake. SahotChmi, 

The mention of a eon yioen,^] This is according to the reading of 
the text as here cited and iti the Vitamitrodaya and Camalacaba*s 
Ftvad . - Titndam Bui, in the Calpatat ti, Uetnacara, Chintamani, 
that restrictive term is wanting; Su chatuit'ha-bhaga-lhagi eyat^ 
instead of ChoturVhn-hhaga^hhagi eyad datfaeah* 

25, Sharer* of a fourth part,"] This reading is followed in the 
Madanu Tunjain^ ViramHrodaya, &c. But theCif/>a(aru, Retnacdra^ 
and other compilations read 'a third part.’ Vide Jjmuta-vahana. 
C.IO §13. 

^ Vasisht’ha, 16. 8. ^ t BaLAM-nHAirA. 

I Sttho*i*htui and Pat tjata. 
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27. ‘‘Exceptionable sons, as the son of an unmarried 
damsel, a son of concealed origin, one received with a 
bride, and a son by a twice-married woman, share neither 
the funeral oblation, nor the estate.” This passage of 
Vishnu* merely denies the right of those sons to a quar- 
ter share, if there be legitimate issue : but, if there be no 
legitimate son or other preferable claimant, even the child 
of an unmarried woman and the rest of the adoptive sons 
may succeed to the whole paternal estate, under the text 
before cited (§ 21.) 

28. “ The legitimate son is the sole heir of his father’s 
estate ; but, for the sake of innocence, he should give a 
maintenance to the rest. ” f This text of Menu must be 
considered as applicable to a case, where the adopted sons 
(namely the son given and the rest) are disobedient to the 
legitimate son and devoid of good qualities. 

29. Here a special rule [different from Catyatana’s J] 
is propounded by the same author (Menu) respecting 
the son of the wife : Let the legitimate son, when divid- 
ing the paternal heritage give a sixth part, dr a fifth, of 
the patrimony to the son of the wife. ”|| The cases must 
be thus discriminated : if disobedience and want of good 
qualities be united, then a sixth part should be allotted. 
But, if one only of those defects exist, a fifth part. 

30. Menu, having premised two sets of six sons, 
declares the first six to be heirs and kinsmen ; and the 
last to be not heirs but kinsmen : “ The true legitimate 
issue, the son of a wife, a son given, and one made by 


ANNOTAl^ION. 

28. Applicable to a case where adopted sons (namely the son 
given, Ac,) are disobedient, '\ It also relates to the damsers son and 
the rest : for they are declared entitled to food and raiment only, if 
there be legitimate issue ; and that must be supposed to be founded 
on the same authority with this text : but Mbxu has himself 
propounded a fifth or a sixth part for the son of the wife if there be 
legitimate issue.f Viramitrodaya. 

* It is not found in the institutes of Yisuntt; but is cited froin 
that author in the Madana’-parijata and Viranutrodaya, as in this 
place. 

t Menu, 9. 163; } BACAic-BHAm, 

II Menu, 9. 151, ^ Yide § 28. 
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aiSoptibu, a son of concealed origin, and one rejected [ by 
bis parents,] are tbe six heirs and kinsmen. The son 
of an . unmarried woman, the son of a pregnant bride^ 
a son bought, a son by a twice-married woman, a son 
seif-glven, and a son by a Sudra woman, are six not heirs 
but kinsmen.'’ * 

31. That must be expounded as signifying, that the 
first six may take the heritage of their father’s collateral 
kinsmen (sapindas and samanodacas) if there be no 
nearer heir; but not so the last six. However, con- 
sanguinity and the performance of the duty of offering 
libatidns of water and so forth, on account of relation- 
ship near or remote, belong to both alike. 

32. It must be so expounded ; for the mention of a 
given son in the following passage is intended for any 
adopted or succedaneous son. ‘‘ A given son must 
never claim the family and estate of his natural father. 


ANNOTATIONS. 

31 , six may take the heritage of collateral kinsmen : .... 
not 90 the last six.’] The sense of the two passages is, that, if there 
be no nearer collateral kinsman, the first six inherit the property ; 
but not the six last. SuhocPhini. 

However^ consmguinUy Mbd^hatit’hi interprets the text of 
Mbnv signifying that * the last six are neither heirs nor kinsmen.’ 
But that interpretation is censured by Cailttca-bhatta ; and is 
supposed by the commentator on the Mttobcshara to be here pur- 
posely confuted. 

32. The mention of a given son is intended for any adopted 
son.] The meaning, as here expressed, is this : the mention of 
a son given is in this place intended to denote any suooeda- 
uhous son. Consequently since it appears from the text that 
Adopted sens have a right of inheritance ; but, according to the 
opponeUt's opinion, it appears from another passage, thdt they have 
not a right of succession ; it might be concluded froiu such a con- 
tradiction, that the precepts have no authority : therefore lest the 
t(»t become futile, the interpretation, proposed by us, is to be 
prdformd. SuhotThini* 

\ \ , - ♦ Mbxu, 9. 196— 160. 
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The funeral oblation follows the family and estate : .but 
of him, who has given away his son, the obsequies 
fail.”* 

33, All, without exception, have a right of inherit- . 
ing their father's estate, for want of a preferable son : 
since a subsequent passage (" Not brothers, nor parents, 
but sons, are heirs to the estate of the father, ” f ) pur- 
posely affirms the succession of all subsidiary sons 
other than the true legitimate issue ; and the right of 
the legitimate son is propounded by a separate text 
(“The legitimate son is the sole heir of his fathers 
estate;”!) and the word “ heir” (dayada) is frequently 
used to signify any successor other than a son. 

ANNOTATIONS. 

Of him^ who has given away his son, the obsequies faiL] This 
must be understood of the case where the giver has other male issue, 
Subod^hini, 

But, if he have not, then even that son is competent to inherit 
his estate and to perform his obsequies ; like the son of two fathers 
(Sect. 10 § I ): for a passage of Satatapa directs “ Let the given 
son present oblations to his adoptive parent and to his natural 
father, on the anniversary of decease, and at Quya^ and on other 
occasions ; not, however, if there he other male issue.” This indeed 
can only occur where the natural father is bereft of issue after . 
giving away his son : since, at the time of the gift, it is forbidden 
to part with an only sou (§ 11.) In this manner is to be understood 
the circumstance of a given son, as son of two fathers, conferring 
benedts on both. Balak-bhatta. 

If either the natural parent or the adoptive father have no. 
other male issue, the Dwyamushyayana or son of two fathers shall 
present the funeral oblation to him and shall tahe his estate : but not 
so, if there he male issue. If both have legitimate sons, he oifers 
an oblation to neither, but takes the quarter of a share allotted 
to a legitimate son of his adoptive father. Vyavahara^mayuc^ka, 

33. The word ” is frequently used*'] An instance! is cited 
in the text. It is part of a passage, of which the sequel has not 
been found , The words are “ let him compel the heirs to pay.” , 

* Menu, 9. 144. t MJKNy, 9. 186. J Vide § 23, 
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34. The variation whioh occurs in the institutes of 
Vasisht’HA and. the rest, respecting some one iii both sets, 
must be understood as founded on the difference of good 
and bad qualities. 


ANNOTATION. 

34. Th 4 variation, which occurs in VamhVha, Jc.] MknU, 
deolaruig the appointed daughter equal to the legitimate son, includes 
her under legitimate issue,* and proceeds to define the remaining 
ten suooedaneotts sons.f But Yasisht’ea states the appointed 
daughter as third in rank ;% which is a disagreement in the order 
of enumeration. The same must be understood of other institutes 
of law II which are here omitted for fear of prolixity. How then is 
the succession of the next in order on failure of the preceding recon- 
cileable ? The author proposes this difficulty with its solution. His 
notion of the mode of reconciling it is this : Menu, declaring that 
the first set of six sons by birth or adoption is oompetent to inherit 
from collateral kinsmen on failure of nearer heirs, but not so the 
second set, afterwards proceeds to deliver incidentally definitions of 
those various sons. It appears therefore to be a loose enumeration, 
and not one arranged with precision. Accordingly Menu, in saying 
Let the inferior in order take the heritage,’’ % does not limit this 
very order, but intends one different in some respects : and the 
difference is relative to good and bad qualities. The same method 
XD^ust be used with the variations in other codes. Moreover, what is 
ordained by Tajtntawalcta is consistent with propriety. For the 
true legitimate son and the son of an appointed daughter are both 
legitimate issue and consequently equal. The son of the wife, a son 
of hidden origin, the son of an unmarried damsel, and a son by a 
twice-married woman, being produced from the seed of the adoptive 
father or from a soil appertaining to him, have the preference 
before the son given and the rest. The son received with a bride, 
beihg produced from soil which the adoptive father accepts for his 
own, is placed in the second set by the authority of the text [or 
because the mother did not appertain to the adoptive father at the 

* IMLknu, 9. 1.66. t Menu, 9. 166—178. t Vasisht’ha, 17. 14. 

: 1) is Yishsu, 16, Nakeoa, 13. 44—45, Devaia, &c. 

^ "v ■ ' H Menu, 9. 124. 
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3& But the assignment of the tenth place to the son of 
an appointed daughter, in Gautama’s text, is relative to 
ope differing in tribe. 

36. The following passage of Menu, “ If, among seve" 
ral brothers of the whole blood, one have a son bom. 
Menu pronounces them all fathers of male issue by means 
of that son ; ” * is intended to forbid the adoption of 
others, if a brother’s son can possibly be adopted. It is 
not intended to declare him son of his uncle : for that is 
inconsistent with the subsequent text ; “ brothers likewise 
and their sons, gentiles, cognates, &c. ” f 

87. The author next adds a restrictive clause by way 
of conclusion to what had been stated : This law is pro- 
pounded by me in regard to sons equal by class. ” J 

38. This maxim is applicable to sons alike by class, not 
to such as differ in rank. 

39. Here the damsel’s son, the son of hidden origin, 
the son received with a bride, and a son by a twice- 
married woman, are deemed of like class, through their 


ANNOTATIONS. 

time when the child was begotten. || ] The whole is therefore un- 
exceptionable. SubocPhinh 

36. That is inconsistent tcith ike subsequent teM."] It is incom- 
patible with a passage of Yajnyawalcya declaratory of the 
nephew’s right of succession after brothers. For, if he be deemed a 
son, because all the brethren are pronounced fathers of male issue by 
means of the son of a brother, he ought to inherit before all other 
heirs, such as the father and the rest, [who are in that passage 
preferred to him.] Suhod^hini. 

The principle of giving a preference to the nephew, as the nearest 
kinsman, in the selection of a person to be adopted, is carried much 
fiuther by Nakda pakbita in the Dattaca-mimansa : and, according 
to the doctrine there laid down, the choice should fall on the next 
nearest relation, if there be no brother's son ; and on a distant rela- 
tion, in default of near kindred : but on a stranger, only upon 
failure of all kin. See § 13. 

* Mknu, 9. 182. 

t Yajnyawalcya, 2. 136. Vide infra C. 2, Sect 1. § 1. 

X Yajnyawalcya; 2. 134, || Ealah-matta. 
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natural father, but not in their own characters : for they 
axe not within the definition of tribe and class. 

40. Since issue, procreated in the direct order of tho 
tribes, as the Murd^havasicta and the rest, are compre- 
hended under legitimate issue, it must be understood, that, 
on failure of these also, the right of inheritance devolves 
on the son of the wife and the rest. 

41. But the son by a Sucirawife, though legitimate, 
does not take the wliolc estate, even on failure of other 
issue. Thus Menu .says, “But, whether the man have 
sons, or have no sons, [by his wives of other classes ] no 
more than a tenth part must be given to the son of the 

42. “ Whether he have sons, ” whether ho have male 
issue of a regenerate tribe ; “ or have no sons,” or have no 
issue of such a tribe ; in either case, upon his demise, tlio 
son of the wife or other [adoptive son,] or any other 
kinsman [and heir,] shall give to the Sudra's son, no 
more than a tenth part of the father's estate. 

ANNOTATIONS. 

39. ThBy Me not within the dejinithn of tribe.l For Yajnya- 
WAT.CYA, having described the origin and distinction b of the tribes 
and classes, [ aiz,, the MureVhavasicta, Amhaeht'ha, Nishada^ 
Mchhiehya^ Ugra and Carana ; ] adds ** This rule concerns tho 
children of women lawfully married. ” f Viramitrodya. 

Since these {viz,^ the damsel’s sou and the rest) are bastards , 
born either in fornication or adultery, their exclusion from class, 
tribe, &c., has been ordained in the first book on religious obser- 
vances. Suhod'hinu 

41. No more than a tenth part'] Is not this wrong P for it has 
been declared, that the Sudra^s sou shall take a share in a disiribu- 
tion among sons of various tribes (Sect. 8. § 1) ; but it is here 
directed, that he shall have a tenth part. No : for the four shares 
of the Brahmani'e son, with three for the CphaUiya^e child, make 
seven ; and, with two for the Vauya^e offspring, make nirie ; adding 
that to one for the Sudra'e son, the sum is ten. Thus there is no 
contradiction : for in that instance also, his participation for a tenth 
part is ordained : and the whole is nnozoeptionabie. 

* ItBNV, 9, 154. 


t VAJUrAWALCVA, 1. 93, 
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4f8. Hence it appears, that the son of a or 

Vaisya wife takes the whole of the property on failure of 
issue by women of equal class. * ; 


SECTION XII. 


Rights of a son by a female slave, in the case of a 
Sudra’s estate, 

1. The author next delivers a special rule concerning 
the partition of a 8udra*s goods. ** Even a son begotten 
by a Sudra on a female slave may take a share by the 
‘ father s choice. But, if the father be dead, the brethren 

* should make him partaker of the moiety of a share : 

* and one, who has no brothers, may inherit the whole 

* property, in default of daughter’s sons?”* 

2. The son begotten by a Sudra on a female slave, 
obtains a share by the father’s choice, or at his plea- 
sure. But after [the demise off] the father, if there 
be sons of a wedded wife, let these brothers allow the 
son of the female slave to participate for half a share ; 
that is, let them give him half [as much as is the amount 
of one brother’s J] allotment. However, should there be no 
sons of a wedded wife, the son of the female slave takes 
the whole estate, provided there be no daughters of a wife, 
nor sons of daughters. But, it there be such, the son of 
the female slave participates for half a share only. 

3. From the mention of a Sudra in this place, [it 
follows, that] the son begotten by a man of a regenerate 
tribe on a female slave, does not obtain a share even by 
the father’s choice, nor the whole estate after his demise. 
But, if he be docile, he receives a simple maintenance. 


ANNOTATIONS. 

43. Hentt it appear^,'] It bo appears horn the text of MslrV 
above cited (§ 41). Balam-bhatta, 

1. In default of daughi^B Some inteipret this 

failure of daughters and in default of their sons.’ BAiAU-BBATtA. 

• YAJlsrTAWALCyA.,2, 134—135. t BALAM-BHAm, 

X Subod'hini and BAUM-BnATi'A 
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SECTION I. 


Right of the widow to inherit the estate of one, who leaves 
no male issue. 

1. That sons, principal and secondary, take the heri- 
tage, has been shown. The order of succession among all 
[tribes and classes on failure of them, is next declared. 

2. “ The wife, and the daughters also, both parents, 
“brothers likewise,^ and their sons, gentiles, cognates, a 
“ pupil, and a fellow student : on failure of the first among 
“ these, the next, in order is indeed heir to the estate of 
“one, who departed for heaven leaving no male issue. 
“This rule extends to all [persons andf] classes.”! 

3. He, who has no son of any among the twelve 
descriptions above stated (C. I. “*) is one having ‘ no m^le 
issue.* Of a man, thus leaving no male progeny, and 
going to heaven, or departing for another world, the heir 
or successor, is tWt person, among such as have been here 
enumerated, the wife and the rest,) who is next in 
order, on failure of the first mentioned respectively. Such 
is the construction of the sentence. 

4. This rule, or order of succession, in the taking of 
an inheritance, must be understood as extending to all 
tribes, whether the Murd'havasicta and others in the 


ANNOTATIONS. 

2. “ Brother likewise. ’’ ] This is understood by Balau-bhatta 
as signifying both brothers and sisters. 

** And their sons.“] Balak-bhatta understood the daughters of 
brothers, as well as their sons. 

3. 8mh is the construction of the senfeHce. ] The commentator 
Baxau-bhaita disapproves the readiog which is here followed. 
The difference is, however, immaterial. 

^ Supod^hM. t Subod*hm. J Yaj^twalota, 2, 136—137. 
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direct series of the classes, or 8uta and the rest in the 
inverse order ; and as comprehending the several classes, 
the sacerdotal and the rest. 

5. In the first place, the wife shares the estate. 
“Wife*' (paM) signifies a woman espoused in lawful 
wedlock ; conformably with the * etymology of the term 
as implying a connection with religious rites. 

6. Vridd*ha Menu also declares the widow's right to 
the whole estate. '' The widow of a childless man, keeping 
unsullied her husband's bed, and persevering in reli^ous 
observances, shall present his funeral oblation and obtain 
[his] entire share. ” * Fri/tarf-ViSHNU likewise ordains it : 
'' The wealth of him, who leaves no m issue, goes to his 
wife ; on failure of her, it devolves on (laughters ; if there 
be none, it belongs to the father ; if he be dead, it apper- 
tains to the mother. f So docs Catyayana: “Let the 
widow succeed to her husband s wealth, provided she be 
chaste ; and, in default of her, the daughter inherits if 
unmarried. And again, in another place : “The widow, 
being a woman of honest family, or the daughters, or on 
failure of them the father, or the mother, or the brother, 
or his sons, are pronounced to be the heirs of one who 
leaves no male issue." || Also Vkihaspati : “Let the 


ANNOTATIONS. 

5. Conformahly with the etymology,] A rule of grammar is cited 
in the text : viz* Pan»(I, 4. 1. 36. 

The author of the Subod^hini remarks, that the meaning of the 
grammatical rule cited from Panint is this : Patf*i * wife ’ anoma^ 
louslj derived from PeJf * husband,’ is employed when oonneotiuu 
with religious rites is indicated ; for they are accomplished by her 
means, and the oousequenoe accrues to him. The purport is, that 
a woman, lawfully wedded, and uo other, aooompUshes religious 
ceremonies : and therefore one espoused in lawful marriage is ex- 
clusively called a wife {patni ) Although younger wives are not 
competent to assist at saoritices or other religious rites, if an eldest 
wife exist, who is not disqualified ; still since the rest becotne 

* See a note on this passage in JiMurA-VAiUNA, Ch. ll. Sect, 
1. J 7^ , t Vishnu, 17, 4—7. | Vide infra. Sect 9. $ % 

II In the Viramitri^yat this is cited as a text of different enthor ; 
but the commentator on the treats il as a furthdir pasi>age 

from the author before cited. 
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Wife of a deceased mao, who left no male issue^ take bis 
share, notwithstanding kinsmen, a father, a mother, or 
uterine brethren, be present , 

7 Passages, adverse to the widow’s claim, likewise 
occur. Thus Naueda has slated the succebbion of bro- 
thers, though a wife be living , and has directed the 
assignment of a maintenance only to widows Among 
blethers, if any one die without issue, or en<ei a 
religious ordei, let the icst of the brethren divide liis 
wealth, except the wife’s sepaiate piopeity Let tliom 
allow a maintenance to his women foi lile, piovided thebe 
preserve unsullied the bed of their lord. But, if they 
behave otheiwise, the bretlaen may rtsuine that allow- 
ance ” * Menu propounds the succession of the father, or 
of the brother, to the estate of one who lias no male off- 
spring. “Of him, who leaves no son, the father shall 
take the inlieiitauce, or the brotha^ lie iik(wibe 
states the mothei’s right to the succobsion, as well as the 
paternal graudraothei’s . “Of a son dying childless, the 
mother shall take the ebtato and, the motlKi also being 
dead, the fathei’s mother shall take the hciiiagc ” J 
Sancha also dcclaies the successive iiglits of brothers, 
and of both paieuts, and lastly of the eldest wile “The 
wealth of a mm, who departs toi heaven, leaving no male 
issue, goes to his biothti^ It thcie be none, his fathei and 
mothei take it , oi his eldest wiie’’ Caiyayana too bays 
** If a man die sepaiate from ms cohciis, let his father take 
the propel ty on failure of male issue , or succesbively 
the brother, or the mother, or the fatbei’s mother ” 

' ANN01ATI0N3. 

oompotent in their tarns, on failure of her, or even during hot life, if 
she be afflicted with a lasting malady or be degraded lor misconduct, 
they po<t<iess a capacity for the perfoxmance of rthgious ceiemonies . 
and here such capacity only is intended Or else mariiage may be 
exclusively meant by religious rites for offenn^^s are made to 
deities at that ceremony , and suth also is a sacrifice or solemn nte. 
Thus hkewiee, a woman lawfully espouse i, and no other, is a wife 
ip^tm 

* fUuuPA, 18 25—26 t Mbsu, 9 185 Vide Sect 4 4 1. 

) , 9^ 217, Tide beet. 4. 4 2, & hectiou 5. 4 2. 
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; 8* The application of these and other contradictory 
passages is thus explained by D'KARERWAKA : ‘ The Jiiloi 

deduced from the texts |of Yajnyawalcta, &c. *], thdt- 
the wife shall take the estate, regards the widow of a 
separated brother : and that, provided she be solicitous 
of authority for raising up issue to her husband. Whence 
is it inferred, that a widow succeeds to the estate, provided 
she seek permission for raising up issue, but not independ- 
ently of this consideration ? From the text above cited. 

Of him, who leaves no son, the father shall take the 
inheritance ; '' f and other similar passages [as N AREDA’s/ 
&c. J ] For here a rule of adjustment and a reason for it 
must be sought ; but there is none other. Besides it id 
confirmed by a passage of Gautama : “ Let kinsmen 
allied by the funeral oblation, by family name, and by 
descent from the same patriarch, share the heritage ; or 
the widow of a childless man, if she seek to raise up 
offspring to him.'’ || 

9. ‘ The meaning of the text is this : persons, connected 
ty a common oblation, by race, or by descent from a 
patriarch, share the effects of one who leaves no issue : or 
his widow takes the estate, provided she seek progeny.^ ' 

10. Menu likewise shows by the following passage, 
that, when a brother dies possessed of separate property, 
the wife’s claim to the effects is in right of progeny, 


ANNOTATIONS. 

8. And other contradictory passayes,'} Alluding to the texts of 
Gautama and Devala subsequently quoted. Balam-bhatta. 

The rule deduced from the texte,'] From those of Yajxtawaucta. 
(§ 2.), Fnrfd’Aa-MENu, Yishnu, Catyatana and Vrihaspati ( § 6. ) 
Subod^hinif 

If she seek . , offspringJ^'] The particle {va) is understood 
by the author, by whom the passage is here cited, in the condi- 
tional sense, as appears from the interpretation of the text in the 
next paragraph (§ 9. } ; according to the remark of the comment; 
tators on the Mitaeshara, But the scholiast of Gautama takes i1^ in!: 
its usual disjunctive sense : and the text is differently interpr^t^ 
by the author of the Miiaoshara himself (§ 18.) ^ - 

* Suhod*hini» ^ * f Mxku, 9, 185. Tide snpi^ § 

' % Baiam-bhaita. 11 Gautama, 88. 19—20. Vide infra; J 
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and not in any other manner. “ He, yrho keeps the 
estate of his brother and maintains the widow, must, if 
he raise up issue to his brother, deliver the estote to the 
son. ” * in the case of undivided property likewise, the 
same author says, ** Should a younger brother have 
begotten a son on the wife of his older brother, the division 
must then be made equally : thus is the law settled, " “h 

11. ‘ Yasisht’ha abo, forbidding an appointment to 
raise up issue to the husband, if sought from a covetous 
motive (" An appointment shall not be through covet- 
ousness theichy intimates, that the widow's succes- 
sion to the estate is in right of such an appointment^ and 
not otherwise.’ 

12. ' But, if authority for that purpose have not been 
received, the widow is entitled to a maintenance only ; by 
the text of Nabeda : “ Let them allow a maintenance to 
Us women for life. ” || 

13. ‘The same (it is pretended) will be subsequently 
declared by the contemplative saint : “ And their childless 
wives, conducting themselves aright, must be supported ; 
but such, as are unchaste, should be expelled ; and so, 
indeed, should those, who are perveise. ' ^ 


ANNOTATIONS. 

10. ** if tiff ,ielioer the estate to the bon”] It is thus shown, 
that a separated brother is meant ; else, if there had been no parti- 
tion, he could have separate property. In the text subsequently 
eited, it appears from the direction for making the division equally 
that the ease of an unseparated coheir Is intended. Since there could 
be no partition, if he were already separated. Svbod^hini, 

11. The noidowU tuecenmn le in right of %ueh an appointment,] 
4 widow, who has accepted authoiity fur raising up issue to her hus- 
band, has the right of succession to his estate , bnt no other widow 
has so* Viramitrodaga. 

13. 2he eatne (it is pretended) will be declared,] Here the 
particle cila indicates disapprobation ; as in the example * Ah ( will 
thou Ipresume to] fight.’ For this passage of Taixtawalota will 
be expounded in a different sense. So the expresfion *by some 


* 9. 146. + Menu. 9. 120, % VAsreartA, 17. 48. 

II 13. 26, Vide supra. 57* 11 YajnuWawu, X 148* 
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11 * Moreover, since the wealth of a regenerate man is 
designed for religious uses, the succession of wonien^to such 
property is unfit ; because they are not competent to the 

S erformance of religious rites. Accordingly, it has been 
eclared by some author, “ Wealth was pr^uced for the 
sake of solemn sacrifices : and they, who are incompetent 
to the celebration of those rites, do not participate in the 
property, but are all entitled to food and raiment.” “ Riches 
were ordained for sacrifices. Therefore they should be 
allotted to persons wlio are concerned witli religious 
duties ; and not be assigned to women, to fools, and to people 
neglectful of holy obligations.” 

15. That is wrong : for authority to raise up issue to 
the husband is neither specified in the text, (“ The wife 
and the daughters also, &c. ” ♦) nor is it suggested by the 
premises. Besides, it may be here asked ; is the appoint- 
ment to raise up issue a reason for the widow’s succession 
to the property ? or is the issue, borne by her, the cause of 
ber succession i If the appointment alone be the reason, 
it follows, that she has a right to the estate, without having 
borne a son ; and the right of the son subsequently pro-* 
duced [by means of the appointment f ] does not ensue, * 
Rut, if tho oftspring be the sole cause [of her claim, J] the 
wife should not be recited as a successor ; since, in that 
case, the son alone has a right to the goods. 

1 6. But, it is said, women have a title to property, 
either through the husband, or through the son, and not 


annotations. 

author ’ (§ 14 } is iotended as on iudioation of disrespect Renee 
the insertion of the passage so cited, in this argument, does not 
imply an acknowledgment of it as original and genuine. NtitoiT Amt. 

14. Jt Aaf Aesfi declared by came author,] The passage here cited 
is not considered as authentic ; and no authority is shown for that 
and the following text, BALAic-BBXTTa. 

15, Andf the right qf the eon euheequMly produced doee net 
anstts.] Which is inconsistent with the enunciation of his right 
of succession, ‘ss one of the twelye descriptions of sons, preferably 
to the widow and other heirs. SuM^kmi and 
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!ft1lJ»f!rwt88. That is wrong : for. it is inoonsistei^ith. ti»e 
' ' Mlowinfc text and other similar passages. ‘ What' WM 
■ mvetf Wfor® nuptial fire, what was presented, in , the 
bridal pincession^ what has been given in token of afl^* 

, fion' what has beeh received by the woman from her 
brother, her mother, or her father, are denominated the 
mfold property of a woman. ” * 

17. ' Besides, the widow and the daughters ate an- 
hounO^ as successors (§ 2), on failure of sons of all des 
criptiona. Now by here affirming the right of a widow 
irho has been appointed to raise up issue, the nght of her 
son to, succeed to the estate is virtually affirmed. But 
that had been already declared ; and therefore the wife 
ou«hV not to be mentioned under the head [of succession 
to the estate t] of one who leaves no male issue. 

18. But, it is alleged, the right of a widow, who m 
authorized to raise up issue to her husband, is drauc^ 
ftom the text of Gautama : “ Let kinsmen alliM by the 
funeral oblation, by family name, and by descent from the 
same patriarch, share the heritage ; or the widow of a 
childless man ; and she may either [remain chaste, or may) 

' seek offspring. J ” This too is erroneous : for the sen^, 
which is there expressed, is not ‘If she seek to obtain 
ofifspring, she may take the goods of one who left no iMue ; 
but ‘ persons allied by the funeral oblation, by farnily 
Ti fttna and by descent from the same patriarch, share the 
' ef Mn of one who leaves no issue ; or his widow takes his 
estate ; and she may either seek to obtain progeny, or may 


AHNOTATIONS. 

18 . TM M wrong •• for it i* inamtittent with the following texl.l 
Admitting the restriction, that women obtain property through 
their husband, or sons only, still that restriotion does not hold *good 
Paiver, sally, since women’s right of property is declared in other 

iastanocs. SnbodUhini. , * *„ w- 

ly.., Hw wife ought not to he mentioned.^ She ought not to he 
^awntioned^st it should he thought a vain repetition . Suhod'kini. 

diS. She ^ e^er mh to obtain progeng.] The author proposes 
tiie of eondnet far a woman whose husband is deceased. One 

■,,,■* iTwhit'A 1M t BAIiSW-SHirTA. 

8i The f»xt is here translated aooording"to the ooipMen- 


. £'• 
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remain chaste/ This is an instruction to her, in 
to her duty. For the particle (m) 'or,’ denotihS ^ 
alternative, does not convey the sense of ‘if/ !6esid^ Ijf 
is fit, that 'a chaste woman should succeed to the jpstate] 
rather than one appointed to raise up ivssue, reprobated as 
this practice is in the law as well as in popular opinion; 
The succession of a chaste widow is expressly declared': 
“The widow of a childless man, keeping unsullied her 
huslmnd's bed, and persevering in religious observances, 
shall present his funeral oblation and obtain his entire 
share/** And an authority to raise up issue is expressly 
condemned by Menu: “By regenerate men no widow 
must be authorized to conceive by any other ; for they, 
who authorize her to conceive by another, violate the 
primeval law/* "f 

19. But the text of VAsrsHT*HA “ An appointment 
shall not be through covetousness ; **]: must be interpret- 
ed : ‘if the husband die either unseparafced from his 
coparceners or reunited with them, she has not a right 
to the succession ; and therefore an appointment to raise 


ANNOTATIONS. 

is, that she should seek offspring, or endeavour to obtain male issue 
under an authority for that purpose. The term va (either, or,) in 
this place does not signify ‘ if but indicates an alternative and 
that implies an opposite case ; and the opposite case is the second 
mode of conduct, which, though not expressly stated in the text, 
must, by force of tho particle va, in its usual disjunctive accepta- 
tion, be opposite to the desire of obtaining progeny by means of an 
appointment to raise up issue ; and this is consequently determined to 
be the duty of chastity. The meaning therefore is this : two modea 
of conduct are here prescribed : either she must seek male isaue by 
means of an appointment for that purpose, or she jnust remain 
chaste. Subod’hini, 

19. Therefore ati (xppoiniment mmt noibe Con- 

sidering, that she has not herself a right to the estate, she ou^hb^ 
not to seek an authority for raising up issue, from covetousness, 
with the view that the wealth may go to her progeny an it canntOt 
belong to herself. Suhod'kitii, . . 

Vide § 6 •" t Miskc, 9. 64. "^ido C. I. Sec. 10. ' ... . It. . 
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Up is^ue must, uot be accepted for the sake of securing the 
succession to her offspring/ 

20. As for the tes:t of Narbda, '"Let them allow a 
maintenance to his women for life ; * Since reunion of 
parceners bad been premised (in a former text, viz, 
**The shares of reunited brethren are considered to be 
exclusively theirs ; ’* +) it must be meant to assign only 
a maintenance to their childless widows. Nor is tauto- 
logy to be objected to that passage, the intermediate 
text being relative to reunited parceners (“ Among bro- 
thers, if any one die without issue, &a” J) For women’s 
separate property is exempted from partition by this 
explanation of what had been before said ; and a meie 
maintenance for the widow, is at the same time ordained. 

21. The passage, which has been cited, “Their child- 
less wives, conducting themselves aright, must be sup- 
ported ; ” II will be subsequently shown to intend the wife 
of an impotent man and so forth. 

22. As for the argument, that the wealth of a 
regenerate man is designed for religious uses ; and that a 
woman's succession to such property is unfit, because she 
is not competent to the performance of leligious rites ; 
that is wrong ; for, if everything, which is wealth, be 


ANNOfAlIONS. 

20. Nor u tautohgf/ to be objected, ] Ou tho giound, that both 
passages convey the same impoit For, in explaining what had 
been before said, the two several passages convoy two distinct mean- 
ings . namely, that the Oman's separate proper ty is not to be divided ; 
and that a maintenance only is to be gi anted to them. What had 
been before said, is not all which is afterwards declared ; that it 
should be charged with tautology. The text Among biotbeis, tf 
any one die without issue,” is an explanation of the pieceding one 

The shares of the leumted brethren are oonsideied to be exclu- 
sively theirs.”) The close of it, ** except the wife's separate pro- 
perty,” IS a deelaration of her propeity being indivisible ; and the 
subsequent passage ( Let them allow a maiutcuance to his women 
for life”) oontams a separate injunction. BALAif-BHsrra* 

^ Kakbda, 13. 26. Vide § 12. t Nahuda, 13. 24. 

I NAUEn% 13. 23. 6ee Jiuuxa-vasana. Oh 11. 8ec. 1 § 46. 

It Vide supta. { 13, t Vide dect. lu § 15. 




intended for sacrificial piirpos[e$> then charitable 
bdrht offerings, and similar matters* must reiBaia, 
accomplished. , Or, if it be alleged, that the applicapieness^ 
of \^altb to th(|se uses is unoontradioted, since saorifia^; 
here signifies religious duty in general ; and charitable * 
donations, burnt offerings and the rest are acts of religi- 
ous duty ; still other purposes, of opulence and gratifica-r 
tion, -which are to be effected by means of wealth, must 
remain unaccomplished ; and, if that be the case, there 
is an inconsistency in the following passages of Yajnya- 
WALCYA, Gautama and Menu. “ ^Neglect not religious 
duty, wealth or pleasure in their proper season. To 

the utmost of his power, a man should not let morning, 
noon or evening be fruitless, in respect of virtue, wealth 
and pleasure ” f “ The organs cannot so effectually be 
restrained by avoiding their gratification, as by constant 
knowledge [of the ills incident to sensual pleasure. J] 

23. Besides, if wealth be designed for sacrificial uses, 
the argument would be reversed, by which it is shown, 
that the careful preservation of gold [ inculcated by a, 
passage of the 'Veda\\’\ "Let gold be preserved," is 
intended not for religious ends, but for human purposes. 


ANNOTATIONS. 

22. Sacrifice here eignifies religiom dutjf in general.'] The relin- 
quishment of a thing, with the view to its appertaining to a deity, 
is a saorifioe (jfaga ) or consecration of the thing. The same derigu^ 
terminated by casting the thing into flames, is a burnt offering 
(homa) or holocaust. The conferring of property on another by 
annulling a previous right, is a gift or donation. 3uoh is 

the difference between sacrifloe, burnt offering and donation, 
SuhodPhini, 

‘‘ In their proper season . ] This purt of the text was wanting in 
the quotation of it, as here exhibited : but the passage, as it is read 
in its proper place, by the Mmeshara^ ArAUAHCA and the DipdcaHca^ 
contains the words swace calc ^in their proper season. ’ 

" 23. The argument toould be reverseat, ] TTie reasoning Ibji^ 
alluded to occurs in the Mimansa : and is the 12th topic of the 41^ 
section of the 3rd chapter. The passage of the Veda^ which is herb 

— — ■ ; —r' " " 

* Yajn YAWA ncTA; d; 1 15. t ;Not found in U AnTAH||a imri^tbs. 

X 2. 90. partially quoted in this place. 1| BAiSaA-BnArxA. 
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24. Moreovefi if the word sacrifice import religious 
duty iu general, the succession of women to estatod is 
most proper, since they are competent to the perform- 
ance of auspicious and conservatory acts [ as the making 
of a pool or a garden, &c • ] 

25. The text of Nareha, which declares the depend- 
ence of women, ( “ A woman has no right to independ- 
ence, t ) IS not incompatible with their acceptance of 
property ; oven admitting their thraldom. 

26. How then are the passages before cited (^‘Wealth 

was produced 7or the sake of solemn sacrifices, to be 

underetood ? The answer is, wealth, which was outained 
[ in chanty || ] for the express purpose of defraying sa- 
crifices, must be appropriated exclusively to that use even 
by sons and other successois. The text intends that : for 
the following passage declares it to be an offence [to act 
otherwise,] without any distinction in respect of sons and 
successors, “He, who, having leceivod articles for a 
sacrifice, disposes not of them for that purpose, shall 
become a kite or a crow.” ^ 

27. It IS said by Catvayana “ Heirless property goes 

to the king, deducting however a subsistence for the 
females as well as the funeral charges : but the 
goods belonging to a venerable priest, let him bestow^ 
on venerable priests. ” “ Hoirless property, or wealth 


ANNOIATIONS. 

examined, and the initial words of which are quoted in the text, 
enjoins the careful preservation of gold, lost it lose its brightness 
and be tarnished The question, raised on it, is whether the observ* 
anoe of the precept be essential to the efficacy of sacrihce or serve 
only a human purpose ; and the result of the reasoning is that the 
precept affects that person, and not the saciilloe. The reasoning is 
considered by the author to be incompatible with the notion, that 
wealth is intended solely for saorifioial uses. 

27 . Zet Am best^ on vemrabie priests** . • . , Ai^bafow 
on a oenerabhpnest, ’ ] The commentator, BiMAW-UHATTA, considers 

• UALAM-BUArrA tNAUi.DA, 13, 31, t Vide § U. 

11 Bai<au-bjuita. 

% This IS a passage of Msnu according to Balam-bhatta ; and a 
text of the^ame import, but expressed m gthor words, occurs m 
liisin«titutel,u. 25. 
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is without an heir to succeed to it, to 

the king, or brines the property of the sovereign;; 
** deducting however a subsistence for the femles 
well as the funeral charges:” that is, excluding hr 
setting apart a suflSciency for the food and raiment of the 
women, and as much as may be requisite for the funeral 
Vepaists and other obsequies in honour of the late owner, 
the residue goes to the king. Such is the construction 
of the text. An exception is added : “ but the goods 
belonging to a venerable priest,” deducting however a 
subsistence for the females as well as the charges of obse- 
quies, ‘ let him bestow on a venerable priest. ’ 

28. This relates to women kept in concubinage : for 
the term employed is “females” (yoshid). The text 
of Nareda likewise relates to concubines ; since the word 
there used is “ women ” (stri), “ Except the wealth of a 
Brahmana [property goes to the king on failure of heirs.] 
But a king, who is attentive to the obligations of duty, 
should give maintenance to the women of such persons. 
The law of inheritance has been thus declared] ” * 

29. But since the term “wife” (paini) is here em- 
ployed, (§ 2) the succession of a wedded wife, who is 
chaste, is not inconsistent with those passages. 

30. Therefore the right interpretation is this : when a 
man, who was separated from his coheirs and not reunited 
with them, dies leaving no male issue, his widow [if 
chaste "f*] takes the estates in the first instance. For parti- 
tion had been premised ; and reunion will be subsequent- 
ly considered. 

31. It must be understood, that the explanation, 
proposed by Sricara and others, restricting [the widow’s 


ANNOTATIONS. 

as a variation in the reading of the text, the subsequent interpretation 
of it, * let him bestow on a venerable priest : ’ srotriyayopapudayet 
in place of arotriyebhyas tad arpayeL He remarks, however, that 
the singular number is used geuerally. 

2B. ' The text**, .relates to concubines*'] Or to twioe-inarried 
women and others not considered as wives espoused in lawful wed- 
lock, Balah-bhatta. 

^ Narbda, 13. 51-52. t BALAUiBRAm, 
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nncc$«sion] to the caee of a small property, is refuted by 
this [following argument*] If there be legitimate sons^ ft 
is provided, whether partition be made in the owner^s life*^ 
time or after his decease, that the wife h}iall take a share 
equal to the son’s. “If he make the allotments equal, 
his wiyes must be rendered partakers of like portions. ” f 
And again : “ Of heirs dividing after the death of the 
father, let the mother also take au equal share. ” J Suqh 
being the case, it is a mere error to say, that the wife takes 
nothing but a subsistence, from the wealth of her husband, 
who died leaving no ntale issue. 

32. But it is argued, that, under the terms of the 
texts above cited, (“ Ins wives must be rendered partakers 
of like portions ; ” and “ let the mother also take an equal 
share a woman takes wealth sufficient only for her 
maintenance. That is wrong : for the words “ share ” or 
“ portion,” and “ equal ” or “ like,” might conse(iuently bo 
deemed unmeaning. 

83. Or suppose, that if the wealth be great, she 
takes precisely enough for her subsistence ; but if 


ANI^OTATIONS. 

31, It is a mere error to say, that the wife takes nothing hut a 
subsistence,} If the wife share a portion equal to that of a son, 
not an allotment huffioient only for her support, both when the 
husband is living, and alter his decease, though sons exist ; more 
especially should it be afUrmod, that she obtains the whole wealth 
of her husband, who leaves no male issue ; and thus, since the 
widow’s succession to the whole esiato is established by reasoning 
aforiim^ the assertion, that she obtains no more than food and 
raiment, is erroneous. Besides, since the life’s participation with 
a son, who is entitled to take a share of the estate, or if there be 
no other son, the whole of it, has been expressly ordained, it is fit 
that she should, on failure of male issue, take the wealth of her 
childless husband being separate from his coheirs. Suhod^hini, 

32. For the words “ share ” and equal might consequently be 
deemed unmeaning,} These terms are commoniy employed to signify 
^po|rtion’ and * parity. ’ By abandoning their own signification 
without sufiioient caut>e, they would appear unmeaning* Subod^hini, 

^ 8AiAM-nnam. t C. l. Sect, 2. § S. \ C. 1. Sect* 7* J 1. 
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small, she receives a share equal to that of a sou. This 
again is wrong : for variableness in the precept mustfbe 
the couse(|U6nce. Thus, if the estate be considerable, the 
texts abovQ cited, (“ his wives^ must be rendered partakers 
of like portions ; ” and “ let the mother also take an equal 
share ; assisted by another passage f“ Let them allow a 
maintenance to his women for life ; § 12 *1 suggest an 

allotment adapted for baio support. But, if tbe estate be 
inconsideiable, the same passages indicate the assignment 
of a share equal to a son’s. 

34* Thus, in the instance of the Ohatumarsye sacri- 
fices, in the disquisition [of tbe Mknansa] on the passage 


ANNOTATIONS. 

33. Variableness tn the precept must be the consequence.^ If the 
passages above cited (§31), assisted by another passage (§ 12), 
ordaiu tbe widow’s receipt of a sufboienoy for her support, at tbe 
time of makiug a paitition with tbe sons, whether her husband, 
who was wealth), be then alive or dead ; but oidaiii her taking of 
a shnre equal to that of a son, it her husband possess little property ; 
tlisn a single sentence, once utteisd, is in one case dependant [on 
a diffeient passage, for its interpretation,] and not so in another 
mstaiioe. Consequently, since it does not retain an uniform import, 
there is variableness in the precept SuhoiThini, 

34, In the instance of the Ch^turmasya sacrifices.’] These are 
four saorifioes performed on successive days, according to some 
authorities ; but in the months of Ashad^ha^ Caitxca^ andP*Aa/^una, 
according to others. They are severally denominated VaUwedeva^ 
Varuna-praghasa^ Saenmed^ha and Sunasiriga, The oblations 
ooiksist ot roasted cakes ( Purodasa) ; and, at the second of them, 
two figures of sheep made of ground rice. The cakes are prepared 
in the usual manner, consisting of rice, kneaded with hot water, 
and formed into lumps of the shape of a tortoise . these are roasted 
on a specified number of potsherds {capala) placed in a circular hole, 
which contains one of^ the thiee conseorated files perpetually main- 
tained by devout hrahmanas, 

Ivkthe dUqumtionon the passage dwayoh pran ayanti.] Part of a 


^ i>nbod^hin% and BalaM^BHatia. 
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dwayoh pran ayanfi;^ wbero it is maintained by the oppo- 
nent, that the rules for the preparation of tho sacrificial 
fire at the Soma-yaga extend to these sacrifices * in con- 
sequence of wliich the injunction not to construct a 
northern altar (vMara-vedi) at the Vaisweda and SuTm- 
siriya saciifices, must be understood as a proliibition of 
such altar ; [which should else be constructed at thoso 
sacrifices as at a Soma^yaga :] but it is answered by an 
advocate for the right opinion, that it is not a pixihibition 
of that altar as suggested by extending to those sacrifices 
the rules for preparing the sacrificial fire at tiie Soma- 
yaga^ but an exception to the express rule “ piepare an 
uttara-vedi at this saciifice [vis, at the Chafurmasya \ 
it is urged in reply by the oppom^nt, that variableness iii 
tho precept must follow, since the same precept thus 
authoiizes the occasional construction of the altar, with 
reference to a piohibition of it, at tlic first and last of tho 
[four] periods of saciifiee, and commands the construction 
of it at the two middle peiiods, independently of any 
other maxim : but it is finally shown as the right doctrine, 
for the very purpose of obviating the objection of variable- 
ness ill the precept, that tho prohibition of tho altar at 
the first and last of the periods of sacrifice is a recital of a 


ANNOTATIONS. 

passage of the Veda, which is the subject of a disquisition in the 
3Iman$a and which gives name to it. This is the ninth (or, aocoid- 
ing to one mode of counting, the seventh) topic in the third section 
of Jaimini’s seventh ohaptet. Bee Jimcta-vahana, Ch« 11. Sect- 5. 

Since the same precept authorised the occasional construction of 
the aliarJ} Since one precept commands it at a Chaturmaeya sacri- 
fice, and anotlier foibids it at two of the periods of that sacrifice ; 
the injunction, contrasted with the prohibition, seems to impljr an 
option in this case ; but, not being contrasted with any other rule, 
it becomes a cogent piccept in the instanco of the two other 
periods : and thus the rule being cogent in one case and not in 
the other, is variable in its import and effect. 


Mimansa^ 7. 3. 6. 
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constant rule; and that the injunction, '^prepare the 
uttarorvedi at this sacrifice/’ commands its construction 
at the two middle periods namely the VaruTia-praghaisit 
and Sacdmed'ha with a due regard to that explanatory 
recital 

85. As for the doctrine, that, from the text of Mbni; 
('* Of him, who leaves no son, the father shall take the 
inheritance, or the brothers, ’’ *) as well as from that of 
Sanc’ha (“ The wealth of a man, who departs for heaven, 
leaving no male issue, goes to his brothers. If there be 
none, his father and mother take it : or his eldest wife. ” f) 
The succession of brothers, to the estate of one who leaves 
no male issue, is deduced : and that a wife obtains a suffi- 
ciency for her support, under the text “ Let them allow a 
maintenance to his women for life : ” J this being deter- 
mined, if a rich man die, leaving no male issue, the wife 
takes as much as is adequate to her subsistence, and the 
brethren take the rest ; but, if the estate be barely enough 
for the support of the widow, or less than enough, this text 
(“ The wife and the daughters also ; ” ||) is propounded, on 
the controverted question whether the widow or the bro- 
thers inherit, to show, that the first claim prevails. This 
opinion tho reverend teacher does not tolerate : for he 
interprets the text, ‘‘ Of him who leaves no son, the 
father shall take the inheritance, or the brothers ; ^ as 
not relating to the order of succession, since it declares 
an alternative ; but as intended merely to show the 
competency for inheriting, and as applicable when the 


ANNOTATIONS. 

35. On thp controverted question whether the widow or the bro- 
thers inherit^ Whether the widow inherits, as provided hy 
Nabeda ; or the brothers succeed conformably with the texts of 
Menu and Sako'ha. Balam-bhatta. 

This opinion ike reverend teacher does not tolerate.] Meaning 
ViBWABUPA, Suhod^hmif and Balam-bhatta. 


# Vide, § 7* t Ibid. 

II Y ajnxawaixta* Vide § 2. 


I Narkda. Vide § 7. 
H Mart;, Vide 5 7. 
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preferable claimants, the widow and the rest, fail The 
text of Sakc’ra too relates to a reunited brother. 

36. Besides it does not appear either from this pas- 
sage [of Yajnyawaioya •] or from the context, that it 
is relative to an inconsiderable estate. If the concluding 
sentence, “ On the fatluie of the first among these, the 
next in order is hoii ; ” f be restricted to the case of a 
Wall propel tv, bjr reference to another passage, in two 
instances (of the widow and of the daughter a) but relate 
to wealth generally in the other instances (of the father 
and the rest,) the consequent detect of variableness in 
the prmept (§ 33) affects this interpretation. 

87. “ if a woman, becoming a widow in her youth, 
be headstrong, a maintenance must in that case be given 
to her for the support of life.” | This passage of Hakita 
is intended for a denial of the right of a widow suspected 
of incontinency, to take the whole estate. Prom this very 
passage [of Uahita ||1, it appears that a widow, not sus- 
pected of misconduct, has a right to take the whole pto- 
perty. 

38. With the same view, Sano’ha has said " Or his 
eldest wife. ” ( § 7) Bemg eldest by good qualities, and 
not supposed likely to be guilty of incontinency, she 
takes the whole wealth ; and, like a mother, maintains 
any other headstrong wife [of her husbandj. Thus all 
is unexceptionable 

39. Therefore it is a settled rule, that a wedded wife, 
bemg chaste, takes the whole estate of a man, who, being 
separated from his coheirs and not 6ubbe((ueiitly reunited 
with them, dies leaving no male issue 


ANNOTATION. 

J%e ttJCt of Sane'ha relota* to a roumttd hrothot } It relates to 
the case of a brother, who, after separation, becomes assooiated with 
his ovheirs, from affection or any other motive. Subo^htni 


• BtOof him. t Vide § 2. 

{ In the P'toada-ehmtamani this passage ie read without the 
eonditional partiole ■ vis “A woman .. is headstrong ; bat a 

maintenanee must ever be given to her ” 

1| fijoAU-BaAm. 
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SECTION IL 


Right of the daughtere uml dmghter^s sons, 

1. On failure of hcr> tho daughters inherit. They 
are named in the plural number (Section 1. § 2) to 
suggest the equal or unequal participation of daughters' 
alike or dissimilar by class. 

2. Thus Catyayana says, “Let the widow succeed 
to her husband’s wealth, piovide<l she l)e chaste ; and, in 
default of her, let the daughter inliorit, if unmarried. *’? 
Also ViulTASPATl : “The wife is pronounced successor 
to the wealth of her husband ; and, in her default, tho 
daughter. As a son, so does the daughter of a man 
proceed from his several limbs, flow then should any 
other person take lier father s wealth ? 

3. If there be competition between a married and 
an unmarried daughter, the unmarried one takes the 
succession under the specific provisions of the text 
above cited (“ in default ot her, let the daughter inherit, if 
uninairied. ”) 

4. If the competition be between an unprovided and 
enriched daughter, the unprovided one inherits ; but 
on failure of such, the enriched one succeeds : for the 
text of Gautama is etiually applicable to the paternal, 

ANNOTATlONa 

1. They are named in the plural number J] Here female issue 
is signified by tho original word daughter ” {duhtUri :) and that 
is applicable, mdifiereutly, to such as belong to the same or to 
diferout tiibes. Plurality is denoted by the termination of tho 
plural number, {as in duhitaradf) which inoludes, without incon- 
sistency, tlKise who are dissimilar from the parent. Therefore 
daughters, alike or different by class, are indicated by the original 
word and its termination. They share equal or unequal portions 
in the order before mentioned ; namely four shares, three, two or one 
(C. 1. Sect. 8. § 1.) Subodhini. 

4. The text of Gautama is equally apjf^icahle to the pat&rrud 
estate The meaning is this : since the daughter's right (e 


^ Vide siipia. Sect. 1. § 6. 
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as to the maternal, estate. “A woman’s separate pro- 
perty to her daughters, unmarried or unpro- 
vided.”* 

5. It must not be supposed, that this relates to the 
appointed daughter: foi, iu treating of male issue, she 
aud her son have been pronounced equal to the legiti- 
mate son ("Equal to him is the sou of an appointed 
daughter, or the daughter appointed to ho a son. J ) ^ 

G. By the import ot the paiticle "albo” ( Sect. 1. § 2) 
tlie daughter’s son succeeds to the estate on failure of 
daughters. Thus VlsUNlT says, " If a man I(*ave neither 
sou ; nor sou’s sou, uor [wife, nor female] |1 issue, the 
daughter's sons shall take his wealth. Foi, m logard to 
the obsequies of ancestors, daughter’s sons are cousidcied 
as sou’s sons, ” % Menu likewise declares, " By that malo 
cl»ild, whom a daughter, whether formally appointed oi 
not, shall produce from a husband of an equal class, the 
maternal grauvlfatlier becomes the graudsirc of a son’s 
son : let that son give the funeral oblation and possess the 
inheritance. ” ** 


ANNOTATIONS. 

dcolarted with reference to a woman’s peculiar property, but it is 
not intended by using the woid " woman’s ” to nstru t it posit i\tly 
to that single object, the parity of reasoning holds good, ^Subod*- 
/lint. 

6 For, in treating for male 9he and her son have hn} p/o- 
^loifiicedy (ic'\ Since she has been noticed while trcxting of mile 
issue, the introductiou of her in this place would be impropi r 
SithocTkinL 

0. Thedfr}fffhfer\ ww sneceedstoihe Cbtat^* on failure ofda\U)hti i s ] 
According to the commentary of BALAM-miATrA, the diughtti’s 
dtiughUi inherits in default of daughter’s eons. Ue grounds this 
opimon, for which however there is no authority in Vijntanlswa- 
ba’s text, upon the analogy, wliich this author had admitted in 
another case, between the succession to a woman’s separate pioperty, 
and the inheritance of the paternal estate. ( Vide § 4.) 

* ri\irivMi, 28 22, VidesupiaO. 1. Sect 8. § 11 
t ('* 1. Sect. 11 1 J (*. 1. heot. 11. § JJ. ii Balam-biutia. 

f Not found m VisuNU’s institutes, but oitod undii his uaino 
in the SmHU<handri(M^ 

11. IdO, 
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1, Oa failure of those heirs, the two parents, mean* 
ing the mothet* aiid the father, are successors to the 
property. 

2. Although the order, in which parents snccectl to 
the estate, do not clearly appear [from the tenor of the 
text; Sect. 1. § 2] since a conjunctive compound is 
declared to present the meaning of its several terms at 
once ; * and the omission of one term and retention of 
the . other constitute an exception "f to that [complex 
expression ;] yet, as the word * mother ^ stands first in tlie 
phrase into which that is resolvable, and is first in the 
regular compound (matapitamii) ‘mother and father 'J 
when not reduced [to the simpler form pitaran ‘parents’] 
by the omission of one term and retention of the other • 


ANNOTATIONS. 

2. Although the order do mi clearly appear.^ It is deolared, 

that the two parents are successors to the property, if there be no 
daughter nor daughter’s son. Since the term (/nYaraw) ‘ parents’ 
is formed by omitting one and retaining the other member of a 
complex expression (mother and father ; ) shall they oonjoihtly 
take the estate, or severally ? and is the order of succession optional, 
or fixed and regulated? The author replies to these questions. 
Suhod^hini. 

A conjunctive compound is declared, cf’c.] A compound terra is 
formed, as directed by Panini and his commentators, || when two 
or more nouns occur with the import of the conjunction ‘and, ’ in 
two of its senses reciprocation and cumulation, f) This is 
limited by the emendatory rule of Catiayana to the ease where 
the sense conveyed by each word is presented at once : while the 
same terms, connected in a phrase by the conjunction oopulaUve^ 
would present the sense of each successively. 

I'he omisBion of one term and retention of the other oo'nstitute an 
exceptional When the word pitri ‘father’ occurs with matri 

* Vartica, 1, on Paj^ini, 2. 2. 29. t Panini, 1. 2. 70. 

X Vartica, 3. on Panini, 2. 2. 34. fl Vide infra. Sect 11. § 20. 

% See Dictionary of Amjcka, Book 3. Ohap, 4. Sect* 28. Verse 2. 
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it follows from the order of the sense which is thence 
deduced, and according to the series thus presented in 
answer to an inquiry concerning the Older of succession, 
that the mother takes the estate in the first instance ; and, 
on failure of her, the father. 

3. Besides the father is a common parent to other sons, 
but the mother is not so : and, since her propinquity is 
consequently greatest, it is fit, that she should take the 


AJVNOTATIONS. 

* mothor, ’ it may be retained and the other term bo rojrctod. This 
is an exception to the general rale of composition It is optional , 
and the regular form may be retained in lU stead. Ex Pitamu 

* two parentb or MaUtpitarau ‘mother and lather’ Panim, 1. 2. 
70 and 2. 2 29 --34. 

Th%w(irdimth€rSi,an(^9fnti tithe phrase into uhi kthat a reitolvuhle,'] 
The compound term, whether leducod to the simpler exptossiou or 
rotaluing its complex form, is resoUablo into the phrase matu (ha 
pita cha * both the mother and the father. ^ This, howevei, is only 
the customary order of terms, not specially enjoined bj auj rule of 
syntax. 

Js fit St In the regular compound.'] Conformably with one of 
Catiiatana’s emendatory rules on Panini’s canon for the collo- 
cation of terms in composition. (2 2. 34.) That rule requires the 
most revered object to have precedence * and the example of the 
rule, as given in Patanjali’s Muhahhashi/a and Vamana’s Casfua- 
\nW, 18 this very compound term mtfapitarau * mother and father. ’ 
The commentators, Cattata and Hakadaita, assign reasons why 
a mother is considered to be more venerable than a father. 

It foUmvSf fiom the order of the Irnns ] The oompound terms 
matapitarau * mother and lather,’ as well as the abridged and aim* 
pier expression, pitarau ‘ parents,’ is resolvable into the some phrase 
mata cha pita cha ‘ both the mother and father ’ Thus, in every 
form of expression, ‘ mother ’ stands first. Hence the another infers 
that the mothei’s priority m regard to succession to wealth is 
intended by the text (Sect 1. § 2.) 

3. The father is a common parent to other sons ] The matter is, in 
Mpeet of sous, not a common parent to several sets of them ; and 
her propinquity is theieforc more immediate, compared with the 
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ei&tate in the first instance, conformably with the 
“ To the nearest ^apinda, the inheritance next beloBgeV!?;.ff 

4. Nor is the claim in virtue of propinquity restricted 
to (sapitidas ) allied by funeral oblations ^ 
but on the contrary, it appears from this very text, (§S} 
that the rule of propinquity is effectual, without any ex- 
ception, in the case of (samanodacas) kindred connected 
by libations of water, as well as other relatives, when they 
appear to have a claim to the succession. 

5. Therefore, since the mother is the nearest of the 
two parents, it is most fit, that she should take the estate. 


ANNOTATIONS. 

father’s. Bat his paternity is common ; since he may have sons by 
vromenof equal rank with himself as well as children by wives of the 
Cshutr^a and other inferior tribes ; and his nearness is therefdro 
mediate, in comparison of the mother’s. The mother consequently 
is nearest to her child ; and she succeeds to the estate in the first 
instance, since it is ordained by a pnssag^e of Mbno*^ that the person 
who is nearest of kin, shall have the property, SttboiThint. 

6. On failure of her^ the father is mcceesor to the property^ 
The commentator, Balam-bhatta, is of opinion, that the father 
should inherit first and afterwards the mother ; upon the analogy of 
more distant kindred, where the paternal line has invariably the 
preference before the maternal kindred ; and upon the authority of 
several express passages of law. Nanba Pandita, author of com- 
mentaries on the Mitac$hara and on the Institutes of Yishnit, had 
before maintained the same opinion. But the elder commentator id' 
the Mitacfihara, Visweswara-bhatta has in this instance followed 
tlie text of his autlior in his own treatise entitled Madana^Fafijaia^ 
and h^s supported Yuntanebw aba’s argument both there ahdin 
his commentary named Subod^hinu Much diversity of opinion does' 
indeed prevail bn this question. Sbicara maintains, that the fathei; 
and mother inherit together ; and the great majority of wiitprsm; 
eminence (as Afabakca and Camalacaba, and the authors of ffSe 
Sinriti^chandrit^y Madana^ratnUy Vyavahara^niayudha^ 
the father the preference before the mother* JitfUTA-vAaiiiA, And 

EueHtNUNDANA havc ' adopted this doctrine. But YAdai^FAti 

. — ; — — — — ' - ' ^ ' ' ' 


* IIeno, 9; 187, ^ 
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But, on failture of her, the father is successor to the pro- 
perty. 

SECTION IV. 


Right of the Brothers, 

1 On failure of the father, brethren share the ^tate. 
Accordingly M enu says, “ Of him, who leaves no son, the 
father shall take the inheritance or the brothers. 

2. It has been argued by D’haiieswaka, that, under 
the following text of Menu, “ Of a son dying childless, tho 
motlier shall take the estate ; and, the mother also being 
dead, thb father’s mother shall take the heritage : f ‘even 
while tho father is living, if the mother bo dead, the 
father’s motlier, or in other words the ptiternal grand- 
mother, and not the father himself, shall take the succes- 
sion ; because wealth, devolving upon him, may go to sous 


ANNOTATIONS. 

HISBA, on the contrary, concurs with the Mitaahara in placing the 
mother h^fore the father ; being guided by an erroneous reading of 
the text of Vishnu ( Sect. 1. § 6,) as is remarked in the Virami^ 
trodaya. The author of the latter work proposes to reconcile these 
contradictions by a personal distinction. If the mother be indivi- 
dually more venerable than the futber, she inherits ; if she be less 
so, the father takes the inheritance, 

I* Brethren,'} The commentators, Nanda Pandlta and 13 a lah- 
UHATTA, consider this as intending ' brothers and sisters, ’ in the 
same manner in which parents *’ have been explained * mother 
and father ’ (Sect. 3, § 2.), and conformably with an express rule of 
grammar (Pasinx, 1. 2. 68.) They observe, that the brotha* inherits 
first : and, in his default, the sister. This opinion is controverted 
by Cavalacara and by the author of the Vyavahara^mayuc^ha, ^ 
2. Jt has been argueil by D^harkswaha.] It had been shown 
(Beet 3), that the father inherits on failure of the mother, 
that is stated <4hetwi8e by different authors. Tc refute the opimoa 
maintained by one of them, the author reverts to the subject by a 
.ifetrospiwt wAlogous to the backward look of the Jion. 

9. 185. Vide Sect 1. § 7. tMJtm;, 9. 21^ Vide Sect 1. 5 7^ 
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dissimilar by class ; but what is iuhcrited by the pteiiial 
graudmotl)er> goes to such only as appertain to the same 
tribe ; and therefore the paternal grandmother takes ;tb^ 
estate. * - 

3. The holy teacher ( VisWARUPA* ) does not assent to 

that doctrine : because the heritable right of sons even 
dissimilar by class has been expressly ordained by a passage 
above cited : “ The sons of a Bvakmana^ in the several 
tribes, have four shaves, or two, or one. ” . 

4. JBut the passage of Menu, exj)rcssing that “The 
property of a Brahmana shall never be taken by the 
king, J intends the sovereign, not a son [ of the late owner 
by a woman of the royal or military tribe ]. 

6. Among brothers, such, as are of the whole blood, 
take the inheritance in the first instance, under the text 
before cited ; “ To the nearest sapinda, the inheritance 


ANNOTATIONS. 

Because wealth, de^eoVoing on him, may go to sane dieaimihr,^ 
The meauiug is this : if the auooesBion be taken by the father, the 
property becomes a paternal estate, and may devolve on his sons 
whether belonging to the Murdd^havasicta [or another mixt)!] tribe 
or to his own class. But, if it be taken by the grandmother, it 
become^ a maternal estate and devolves on persons of the same tribe, 
namely her daughters ; or sudoeBsiyely on failure of theni> her 
daughters sons, her own sons, and so forth. Subod^hini and Balau-* 

BIIATTA,- 

4, Intends the sovereign, not a son.] It does not prohibit the 
succession of a Brahmana^s son by a Cshatriya wife, denominated 
king as being of his mother’s tribe, which is the royal or military 
one. But it relates to an escheat to the sovereign. Therefore it is 
not an exception to the passage cited in the preceding paragraph : 
and ViBWAnuPA’s reasoning holds good, that * D’habeawara's 
objection would be valid, if there were any harm in the ultimate 
succession of sons dissimilar by class. But that is not the case. 
On the ocintrary , they are expressly pronounced by the text here 
oitedf to be partakers of inheritance. ’ Suhod^hini. 

* The name ie supplied by the Subood^hini, 

. t YAJNXAnWACYA, 2. Vide supera. C. 1. Beet, 8 . § 1. 

f Mknc, 9, 189, Vida infra Sect. 7. § 5, || BAXAH-BRATra. 
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next belongs. ” * Since those of the half blood are remote 
through the difference of the mothers. 

C. If there be no uterine (or whole) brothers, those 
by different mothers inherit the estate, 

7. On failure of brothers also, their sons share the 
heritage in the order of the respective fathers. 

8. In case of competition between brothers and 
nephews, the nephews have no title to the succession : 
for their right of inheritance is declared to be on failure 
of brothers ( “ both parents, brothers likewise, and their 
sons.'* Sect. 1. § 2. -f) 

9. However, when a brother has died leaving no 
male issue (nor other nearer heir, J) and the estate has 
consequently devolved on his brothers inditfereutly, if 
any one of them die liefore a partition of their brother’s 
estate takes place, his sons do in that case acquire a 
title through their father : and it is fit, therefore, that 
a share should be allotted to them, in their father’s 
right, at a subsequent distribution of the property between 
them and the surviving brothers. 


ANNOTATIONS, 

6. ^ there he no uterine (or whole ) brothers^ thoee by different 
mother e inherif.'] The author of the Vyavahara-mayuc^ha censures 
the preference here given to the bruthers of the half blood before tho 
nephews, being sons of brothers of the whole blood, 

7, Their sons share the heritage.'] Including, say Nanda. 
Panbita and Balam-bhat j a, the daughters as well as the sons of 
brothers, and the sons and daughters of sisters. This consequently 
will comprehend all nephews and nieces. 

In tJie order of the re 82 )ective fathers.] In their order as brothers 
of the whole blood, and of the half blood. BALASi-nnATTA. 

By analogy to the case of grandsons by different fathers (Chap, 
1. Sect. 8.), the distribution of shares shall be made, through 
allotments to their respective fathers, and not in their own right, 
whether there be one, two, or many s^ns of each brother. SMdhinu 

That is wrong : for the brethren had not a vested interest in 
their brother’s wealth before their decease ; property was only 
vested in the nephews by the owner’s demise. Balam-bhatta. 

’ Mkiju, 9. 187. Vide Sect. § 3, f Subod^hini and Baiam-buatta. 
t Ualam-duaita. 
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SECTION V. 


Succession of Jdndred of the sarnie family name : termed 
Gotraja, or gentiles, 

1. If tlierc be not even brothers sons, gentiles share 
the estate. Gentiles arc the paternal grandmother and 
relations connected by funeral oblations of food and liba^ 
lions of ^vater. 

2. Ill the first place the paternal grandmother takes 
the inheritance. The paternal grandmother's succession 
immediatel)" after the mother, was seemingly suggested 
by the text before cited, “ And, the mother also being 
dead, the father s mother shall take the heritage no 
place, however, is found for her in the compact series of 
lK‘irs from the father to the nepliew : and that text 

the fa,ther s mother shall take the heritage’*) is intended 
only to indicate her general competency for inheritance. 
She must, therefore, of course succeed immediately after 
the iiojhew ; and thus there is no contradiction. 

3. On failure of the paternal grandmother, the (got- 
raja) kinsmen s])rung from the same family with the 


ANNOTATIONS. 

1. Gentiles,'] Gotraja or persons belonging to the same general 
family ( Gotra ) distinguished by a common name : these answer nearly 
to tlio Gentiles of tlie Roman law. 

2. She must therefore^ of course succeed.] Some copies of the 
Mitaeshara read this passage dilTerenily. The variation is noticed 
in the commentary of Dalam-bhatta, viz,, ‘ She succeeds, after. the 
preceding claimants, if they be dead,' uparitana-mritanantaram 
instead of utcamhe tat sntanantaram. The commentary remarks 
that the * preceding (up iritaua) claimants' are the father and the 
rest down to the brother's son. 

3. On failure of the paternal grandmother,... the paternal 
grandfather ,] IJalam-buai'ta ijisists, that the grandfather inherits 
before the grandmotlier, as the father before the mother. See Sec*- 
tion 3. 

Seel. 1. §. 7. 
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deceased and (sapinda) connected by funeral oblations 
namely the paternal grandfather and the rest, inherit 
the estate. For kinsmen sprung from a different family, 
but connected by funeral oblations, are indicated by the 
term cognate (bandlm^ Sect. 6.) 

4. Here, on failure of the father’s descendants, the heirs 
are successively the paternal grandmother, the paternal 
grandfather, the uncles and their sons. 

5. On failure of tlie paternal grandfather’s line, the 
paternal greatgrandmother, the greatgrandfather, his sons 
and their issue, inherit. In this manner must be under- 
stood the succession of kindred belonging to tho same 
general family and connected by funeral oblation. 


ANNOTATIONS. 

5. In this manner must be understood the succession of kindred^l 
The Subod^hinif commenting on the fir&t words of the following 
section, carries the enumeration a little further, dis., * the paternal 
great grandfather^s mother, great grandfather’s father, great grand- 
father’s brothers and their sons. Tho paternal great grandfather’s 
grandmother, great grandfather’s grandfather, great grandfather’s 
uncles and their sons. The same analogy holds in the succession of 
kindred connected by a common libation of water.’ 

The scholiast of Visnxu, who is also one of the commentators of 
the Mitaeshara^ states otherwise the succession of the near and 
* distant kindred, in expounding tho passage of Vishnu “ if no 
brother’s son exist, it passes to kinsmen {bandhu ) ; in their default, 
it devolves on relations {saculya : y ^* where Baiam-bhatta, on the 
authority of a reading found, in tho Madana-ratna^ proposes to 
transpose the terms band'hu and saculya ; for the purpose of recon- 
ciling Vishnu with Yajnyawalcta, by interpreting saculya in the 
sense of goiraja or kinsmen sprung from tho same family. Nanda 
Panuita, preserving the common reading, ssys ‘ kinsmen {handM) 
are sapindae: and these may belong to the same general family or 
not. First those of the same general family {sogotra) are heirs, 

* VibUKU, 17. 10. -11, 
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6. If there be none such^ the succession devolves ou 
kindred connected by libations of water : and they must 
be understood to reach to seven degrees beyond the kindred 
connected by funeral oblations of food : or else, as far as 
the limits of knowledge as to birth and naine extend. 
Accordingly Fri/ici^MENlT says *'Tbe relation of the sapin- 
das, kindred connected by the funeral oblation, ceases with 
the seventh person ; and that of samanodacaa, or those 
connected by a common libation of water, extend to the 


ANNOTATIONS. 

They are three, the father, paternal grandfather, and great grand- 
father ; as also three descendants of each, Tiio order is this : 
In the father's line, on failure of the brother's son, 'the brother's 
son’s son is heir. In default of him, the paternal grandfather, his 
son and grandson. Failing these, the paternal great grandfather, 
his son and grandson. In this manner the succession^ posses to the 
fourtii degree inclusive ; and not to the fifth : for the text expresses 

The fifth has no concern with the funeral oblations. ” * The 
daughters of the father and other ancestors must be admitted, like 
the daughters of the man himself, and for the same reason. ‘ On 
failure of the father’s kindred connected by funeral oblations, the 
mother's kindred are heirs : namely the maternal grandfather, the 
maternal uncle and his son ; and so forth. In default of these, the 
successors are the mother's sister, her son and the rest.' 

The commentator takes occasion to censure an interpretation, 
which corresponds with that of the Mitaeshara as delivered in tho 
following section (S. 6 § 1. ) ; and according to which the cognate 
kindred of the man himself, of his father and of his mother are 
the sons of his father’s sister and so forth ; because it would follow, 
that the father's sister's sou and the rest would inherit, altinjugh 
the man’s own sister and sister's sons wei*o living. Balam-bii.vita, 
however, repels this objection by the remark, that the sister and 
sister's sons have been already noticed as next in succession to the 
brother and brother’s sons : which is indeed Nanda PANniTA’a 
own doctrine. 


* Menu, 9. 186. 
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fourteenth degree : 6r as some affirm, it reaches as far as 
the memory of birth and name extends. This is signified 
by gotra or the relation of family name.”* 


SECTION VI. 


Of the succession of cognate kmdred^ bandliu. 

1. On failure of gentiles, the cognates are heirs. 
Cognates are of three kinds ; related to the person him- 
self, to his father, or to liis mother : as is (h^clared by 
the following text, The sons of his own fathers sister, 
the sons of his own mother's sister, and the sons of his 
own material nnch', must l)e considered as his own cog- 
nate kindred. The sons of his fathers paternal aunt, 


ANNOTATIONS. 

He adds, ‘ after tho heirs abovementioned, the mcuh/n or distant 
kinsman is entitled to tfto succession : meaning a relation in the 
fifth or other remoter degree.’ 

This whole order of succession, it ma)- be ohsermi, differs mate- 
rially from that which is taught in the text of tho MUaeshara, 
On the other hand, the author of the Viramitroda(ja has exactly 
followed the Mitaeshara ; and so has Camalacaka ; and it is also 
confirmed by Mad’iiava aciiauya, in tlio Vijavahara Madliava^ 
as well as by the Suiriti-chandrica. 

But the author of the V^avahara-nitjm'ha contends for a differ- 
ent series of heirs after tho brother’s son : ‘ 1st tlio paternal grand- 
mother ; 2nd the sister ; 3rd the paternal grandfather and the 
brother of the half blood, as equally near of kin ; 4th tho paternal 
great grandfather, the paternal uncle and the son of a brother of 
the half blood, sharing together as in the same degree of affinity.’ 
He has not pursued the enumeration further and the principle 
stat^ hy him, nearness of kin, does not clearly indicate the rule 
of continuation of this series. 

1. The co(fnat«s arc /teirs.] Band^ku, cognate or distant kin, 
corresponding nearly to the Cognati of the Romm law. 

. /I'he first part of this passage occurs in Mfnu’s institutes, o. 00. 
.IJiC remainder of the text differs. 
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the sons of his father’s maternal aunt, and the sons of 
liis father’s maternal uncle, must he deemed his fathot’s, 
cognate kindred. The sons of his mothers paternal 
aunt, the sons of his mother s maternal aunt, and the Sons 
of his mother s maternal undo, must be reckoned mother s 
cognate. 

2. Here, by reason of near affinity, the cognate 
kindred of the deceased himself, Jire his successors in tlio 
first instance : on failure of them, his father’s cognate 
kindred : or, if there be none, his mother’s cognate kindred. 
This must be understood to be the order of succession here 
intended. 


SECTION VIL 


On the succession of stravgers upon failure of the 
hindred, 

1. If there be no relations of the deceased, the pre- 
ceptor, nr, on failure of him, the ptij)!], i»dicrits, by tho 
text of Apastamua. “If there be no mule issue, the 
nearest kinsman inherits: or, in default of kindred, tho 
prcce])tor ; or failing him, the disciple.” 

2. If there be no pupil, the fellow student is the 
successor. He, who received his investiture, or instruc- 
tion in reading or itf the knowledge of the sense of scrip- 
ture, from the same preceptor, is a follow student. 


ANNOTATIONS. 

Cognates are of three I'lnds.] Balam-ditatta notices a varia- 
tion in tho reading, hantVhaoh for hantrhavah. It produces no 
essential difference in the interpretation. 

Balated to the person himself ^ or to his mother,'] Aparauca, as 
remarked by Camalacaiia, disallows the two last classes of cognate 
kindred, as having no concern with inheritance ; and restricts the 
term han^hu^ in tho text, to the kindred of the owner himself* 
Tho author of the Vyavahara-mayuc'ha confutes that restriction. . 

2. I'his must he understood to he the order of succession.^ See a 
note at the close of the last section. 

* The text is seemingly ascribed by the commentator 
rhatta to VrkkVha Satatapa. But it is (juoted in the T^yavahmu- 
Alad'hava us a text of BAuniiAVANA, 
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3. If there be no fellow students, some learned and 
venerable priest should take the property of a Brahm^mi, 
under the text of Gautama: “ Venerable priests should 
share the wealth of a lirahmmia, who leaves no issue. ” * 

4. For want of such successors, any Brahmana may 
be the heir. So Menu declares : “ On failure of ail 
those, the lawful heirs are such Brahmanas, as have read 
the three Fcdtts, as are pure in body and mind, as have 
subdued their passions. Thus virtue is not lost.” f 

5. Never shall a king take the wealth of a priest : 
for the next of Menu forbids it : “ The property of a 
Bmhmana shall never be taken by the king : this is a 
fixed law.” J It is also declared by Nareda ; “If there 
be no heir of a Bralmana's wealth, on his demise, it must 
be given to a Brahmana. Otherwise the king is tainted 
with sin.” \\ 

G. But the king, and not a priest, may take the estate 
of a Gahatriya or other person of an inferior tribe, on 
failure of heirs down to the fellow student. So Menu 
ordains ; “ But the wealth of the other classes, on. failure 
of all [heirs,] the king may take.” ^ 

SECTION vm. 


On aucceaation to the 'property of a hermit or of an 
asedie, 

1. It has been declared, that sons and grandsons [or 
great grandsons **] take the lu'ritage ; or, on failure of 
them, the widow or other successors. The author now 
propounds an exception to both those laws : “ Tlie heirs 
of a hermit, of an ascetic, and of a professed student, are, 
itt their order, the preceptor, the virtuoiis pupil, and the 
spiritual brother and associate in boliuess.” f f 

ANNOTATIONS. 

1 . A ifiriuous pupU.^] The condition, that he be virtnoua is 
intended generally. Hence the preceptor and the fellow hermit are 
snecessora in their respective oases, provided their conduct be 

* GAmMA, 28. 39. -f Menu, 9. 188, 

, iMxsu, 9. 189. 11 Not found in the institutes ofNAREUA. 

‘ f JttENU, 9, 169, BAL.MI-imATTA. tf YAJNtAWAICYA, 2. 138, 
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2. The heirs to the property of a hermit, of an 
ascetic, and of a student in theology, are in order (that is, 
in the inverse order ), the preceptor, a virtuous pupil, and 
a spiritual brother belonging to the same hermitage. 

3. The student {brakmechari) must be a professed or 
perpetual one : for the mother and the rest of the natural 
heirs take the property of a temporary student ; and the 
preceptor is declared to be heir to a professed student as 
an exception [to the claim of the motlier and the rest.*] 

4. A virtuous pupil takes the property of a Tfati or 
ascetic. The virtuous pupil, again, is one who is assiduous 
in the study of theology, in retaining the holy science, and 
in practising its ordinances. For a person, whose conduct 
is bad, is unworthy of the inheritance, were he even the 
preceptor or [standing in] any other [venerable relation.] 

5. A spiritual brother and associate in holiness takes 
the goods of a hermit (vanaprasfha.) A spiritual brother 
is one who is engaged as a brotherly companion [having 
consented to become so. *f] An associate in holiness is 
one appertaining to the same hermitage. Being a spiri- 
tual companion, and belonging to the same hermitage, he 
is a spiritual brother associate in holiriess. 

G. But, on failure of these (namely, the preceptor and 
the rest,) any one associated in holiness takes the goods ; 
even though sons and other natural heirs exist. 

7. Are not those, who have entered into a religious 
profession, unconcerned with hcreditable property? since 
Vasisht’ha declares, ‘‘They, who have entered into 


ANNOTATIONS. 

unexceptionable. With a view to this, Yaj^ywalcta has placed 
the words virtuous pupil ” in the middle of the text, to indicate 
the oouneciion of the epithet with the preeoding and following 
terms. Subo(Vhini, ^c, 

4. A yati or asceiic,'] The term ^ascetic’ is in this translation 
used for the ^ati or sannyasi ; and * hermit * or * anchoret ’ for the 
vamprast^ha* In former translations, as in the version of 
by Sir William Jokes, the two lust terms were applied severally 
to the two orders of devotion. 


* tSubod^hin . 


t Subodliini, 
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another order, arc debarred from Bhares.*" * How then can 
tlicre be a partition of their property ? Nor has a pro- 
fessed student a right to his own acquired wealth : for 
the acceptance of presents, and other means of acquisi- 
tion, [as officiating at sacrifices and so forth, f] are for- 
bidden to him. And, since Qautama ordains, that 
mendicant shall liave no hoard J the mendicant also can 
have no effects by liiiriself acquired. 

8. The answer is, a hermit may have property ; for 
the text [of Yajnyaw^alcyaJ expresses “The hermit may 
make a hoard of things sufficient for a day, a month, 
six months, or a year ; and, in the month of Asivina, lie 
should abandon [the residue of] what has been collected.'' || 
The ascetic too has clothes, books and otber requisite 
articles ; for a passage [of the Veda ^[] directs, that “ he 
should wear clothes to cover his privy parts ; " and a text 
[of law prescribos, that “ bo should take the requisites 
for bis austerities and his sandals. " The professed student 
likewise Inis clothes to cover his body ; and he possesses 
also other effects. 

9. It was therefore proper to explain the partition or 
inheritance of such property. 


S E 0 T I 0 N IX. 


On the reunion of kinsmen after 'partition, 

1. The author next propounds an exception to the 
maxim, that the wife and certain other heirs succeed to 
the estate of one who dies leaving no male issue. “ A 
reunited [lirothcr] shall keep tlie share of his reunited 
[coheir,] who is deceased ; or shall deliver it to [a son 
subsequently] born. '' ff 

2. Effects, which had been divided and which are 
^gaiu mix'cd together,' are termed reunited. He to whom 
suph'appertain, is a reunited parcener. 

3. .That cannot take place with any person indiffer- 
ently V but only with a fjlther, a brother, or a paternal 

• VAsrsnr’iu, 17. 43. Vi«l/ iufra. iSect. 10. § 3. f HALAM-^infATrA. 

X (Jautatwa. 3. 6. II YaIntawalcya, 3. 47. Sec IMtiNrr, C. 15. 

\ RAlAM-iUrATTA. / ** BAtAM-BIIATrA. 

tf'' YAJKVAWAtcrA, 2. 131). 
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undo: as VlurrASPATi declares. ‘^He, who being once 
separa.ted, dwells again through affection witli his father, 
brother, or paternal unefe, is termed reunited.” 

4. The share or allotment of such a reunited parcener 
deceased, must be delivered by the surviving reunited par- 
cener, to a son subsequently bom, in the case where the 
widow’s pregnancy was unknown at the time of the dis- 
tribution. 'Or, on failure of male issue, ho, and not the 
widow, nor any other heirs, shall take the inheritance. 

5. The author states exception to the rule, that a 
reunited brother shall keep the share of his reunited 
coheir: “ But au uterine [or whole] brother shall thus 
retain or deliver the allotment of his uterine relation. ” * 

G. The words “ reunited brother ” and reunited coheir ” 
are understood. ITcncc the construction, as in the preced- 
ing ]>art of the text is this : The allotment of a reunited 
brother of the whole blood, who is deceased, shall be 
delivered, by the surviving reunited brother of the whole 
blood, to a son born subset [ucntly. But, on failure of such 
issue, ho sluill retain it. Thus, if there bo brothers 
of tljo whole blood and lialf bood, an uterine [or whole] 
brother, being a reunited ])arccncr, not a half brother who 
is so, takes the estate of tlio reunited uterine brother. 
This is an exception to what had been before said 1.) 

7. Next, ill answer to the inquiry, who shall take the 
succession wlicii a reunited parcener dies leaving no male 
issue, and there exists a whole brotlicr not reunited, as well 
as a half brother who was associated Avith the deceased ? the 
author delivers a reason why both shall take and divide 


ANJSH)TATIONS. 

4. 0/*, on failure of male Usue^ he, and not the widow, ^c., shall 

iak'c the inker ilnrtcef] Tlio sinjjular numl>e%is bore indeterminato^ 
Tliorcf’orc, if there be two or more reunited parcenera, they shall 
divide the estate. A maintenance must be allowed to the widow. 
Balam-ehatta. 

C. A mi born subsequently J] The widow^s pregnancy not having 
been apparent at the time of partition. 

^ YiJsrAWALcrA, 2. 130. 
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the estate. ‘^A half brother being again associated, may 
take the succession, not a half brotl^r though not reunited : 
but one, united [by blood, though not by coparcenery,] 
may obtain the property ; and not [exclusively] the son of 
a different mother. * 

8. A half brother, (meaning one bom of a rival wife,) 
being a reunited parcener, takes the estate ; but a half 
brother, who was not reunited, does not obtain the goods. 
Thus, by the direct provisions of the text, and by the 
exception, reunion is shown to be a reason for a half brother s 
succession. 

9. The term “ not reunited is connected also with 
what follows : and hence, even one who was not again 
associated, may take the effects of a deceased reunited 
parcener. Who is he ? The author replies ; “ one united 
that is, one united by the identity of the womb [in 
which he was conceived ;] in other words, an uterine or 
whole brother. It is thus declared, that relation by the 
whole blood is a reason for the succession of the brother, 
though not reunited in coparcenery. 

10. The term ^‘united" likewise is connected with 
what follows : and hero it signifies reunited fas a coparce- 
ner.] The words “ not the son of a different motlier '' must 


ANNOTATIONS. 

7. ** A half brother^ being again associated^ The text 

admits of different interpretations besides variations in the reading. 
See JiMUTAHVA-HANA, C. 11. Sect. 5. § 13—14. 

9. The term ^^not reunited^^ is connected also with what follows.~\ 
It is connected with both phrases, like a crow looking two ways 
at once. Hence it constitutes, with what follows, another sentence. 
Suhod^hini. 

One united by the identity of the womhJ] In like manner, a 
father, though not rejpited with the family, shall take a share 
of the property of his son ; and a son, though not reunited, shall 
receive a share of the estate of his father, from a reunited parcener. 
This, according to the author of the Suhodliini^ is implied ; the 
Veda describing the wife as becoming a mother to her husband, 
who is identified with his offspring. But Balam-shatta docs not 
allow the inference. 


* Yajnyawaicya. 2. 140. 
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bo interpreted by supplying the affirmative particle (tv(k) 
understood. Though he be a reunited parcener, yet, being 
issue of a different mother, he shall not exclusively take 
the estate of his associated co-heir. 

11. Thus by the occurrence of the word “ though 
(afi) in one sentence (“though not reunited,'’ &c. §7) 
and by the denial implied in the restrictive affirmation 
(eva “ exclusively, ” ) understood in the other, (“ one united 
may take the property, and not exclusively the son of a 
different mother ; ” ) it is shown, that a whole brother not 
reunited, and a half brother being reunited, shall take and 
shai'C the estate : for the reasons of both rights may subsist 
at the same instant. 

12. This is made clear by Menu, who, after premising 
partition among reunited parceners (“If brethren, once 
divided and living again together as parceners, make a 
second partition ; ” * ) declares “ should the oldest or young- 
est of several brotliers bo deprived of his allotment at 
tlio distribution, or sliould any one of them die, liis share 
shall not be lost ; but his uterine brothers and sisters, and 
such brotliers as were reunited after a separation, shall 
assemble together and divide his share equally. 

13. Among reunited brothers, if the eldest, the young- 
est or the inidtllcmost, at the delivery of shares, (for tJio 
indeclinable termination of the Avord denotes any case ;) 
that is, at the time of making a partition, lose, or i’oifeit 
his share by bis entrance into another order [that of a 
hermit or ascetic, + J or by the guilt of sacrilege, or by 
any other disijualitication ; or if lio bo dead ; his allot- 
ment docs not lapse, but shall be set apart. The meauing 

is, that the reunited parceners shall not exclusively take 

it. The author states the appropriation of the share so 

n'scrvcil : “Uis uterine brothers and sisters, &c.” 12) 

brothers of the whole blood, or by the same mothei’, 


ANNOTATIONS- 

11. The remons of both rights may suhsht at the same in8tant,‘\ 
The reunion of tlio half brother in family partnerahip, and the 
wholo brolhora’ relatioa by blood. BAtAM-uriATTA. 


^ Mkht, 9. 2U). 1- Mkku, 0. 211—212. 

1 IUlAM J3UATTA. 
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though not reunited, share that allotment so set apart. 
Even tliough they liad gone to a different country, still, re- 
turning thence and assembling together, they share it : and 
that cipially not by a distribution of greater and less 
shares. Brothers of the half blood, who were reunited after 
separation, and sisters by the same mother, likewise partici- 
pate. They inherit the estate and divide it in C([ual shares. 

SECTION X. 


On exchtsion from inheritance. 

1. The author states an exception to what lias been 
said by him respecting the succession of the son, the 
widow and other heirs, as well as tlie reunited parcener. 
“ An impotent person, an outcast, and his issue, one him(‘, 
% madman, an idiot, a blind man, and a person afflicted 
with an incurable disease, as vv(ill as others [similarly 
ilisqualificJ,] must be maintained ; excluding tliom, liow- 
over from participation,*’ ^ 

2. • An impotcjnt person, ” one of the third gender (or 
Licuter sox). “ An outcast ; one guilty of sacrilege or 
)thcr heinous crime. ‘‘His issue f tlic iii:>ffspring of an 
.nit cast. “Larne;” deprived of the use of his feet. “A 
madman ; affeebid by any of the various sorts of insanity 
[iroceediiig from air, bile, or phlegm, from delirium, or 
tVoui planetary iniluence. “iln idiot a person deprived 


ANiNtffATIONS. 

13. They inherit the estate and divide it in equal shares.^ This 
.upposes the brothers of tlio half bhxnl to beloii" to the tribe, 

hut, if they are of ditfereut tribes, the shares are four, three, two or 
)iie, in the order of the classes ; since there i^ no reason for restrict- 
ng that rule of distribution. llAiiAM-JuiuTTA. 

1. An impotent 2 >erson, an outcast, and hin issae.] The initial 
ivords arc transposed by Jimuta-vahana. C. 5. § 10. 

*^An impotent person/'] Whellicr naturally so, or by castration. 
llALAAMUJATrA. 


‘ y AJX Y A W A LCY A , 2. 1 1 1 . 
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of the internal faculty : meaning one incapable of discrimi- 
nating right from wrong. “ Blind destitute of the visual 
organ. “ Afflicted with an incurable disease’' affected by 
an irremediable distemper, such as marasmus or the like. 

3. Under the term “others” arc comprehended one 
who has entered into an order of devotion, an enemy to 
his father, a sinner in an inferior degree, and a person 
deaf, dumb, or wanting any organ. Thus Vastsut’iia 
.says, “They, who have eiit(‘red into anotlicr order arc 
debarred from sliarcs.” * Naueda also declares, “An 
enemy to bis father, an outcast, an impotent person, and 
one who is addicted to vice, take no shares of the inherit- 
ance even though they l>c legitimate : much less, if they 
be sons of the wife by an appointed kinsman.” f Menu 
likewise ordains, “Impotent persons and outcasts are 
excluded from a share of the heritage ; and so arc persons 
born blind and deaf, as well us madmen, idiots, the dumb, 
and those who have lost a sense [or a limb.”J] 

4. Those who have lost a sense or a limb. ] Any per- 
son, who is deprived of an organ [of sense or action] by 
disease or other cause, is said to have lost that sense or 
limb. 

5. These persons (the impotent man and the rest) are 
excluded from participation. They do not share the estate. 
They must be s\ipported by an allowance of food and 
raiment only : and the penalty of degradation is incurred, 
if they be not maintained. For Menu says, “But it is fit, 
that a Aviso man should giA^e all of them food and raiment 
Avithout .stint to the best of his poAver : for ho who gives 


ANNOTATIONS. 

The of an outcast.'] Of one Avho has not performed the 

requisite penance and e.Kpiation. Balaii-uiiatta. 

a. “ Thei/ who have entered into another order . Into one of 
devotion. I'ho orders of devotion arc, 1st, that of the profcbsed or 
perDclual student ; 2d, that of the hermit ; 3d, the last order or 
that of the ascetic, Balam-hhatta. 

* Vasisut’ua, 17.43. t Naukda, 13, 21. 

I Mkkc, 9. 201, 
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it not, shall l>e deemed an outcast. ” ^ ** WiUiout stint” 
signifies ' for life/ 

6. They are debarred of their shares, if their disquali- 
fication arose before the division of the property. But 
one, already separated from his coheirs, is not deprived 
of his allotment. 

7. If the defect be removed by medicaments or other 
means [as penance and atonement -f-] at a period siibse- 
quent to partition, the right of participation takes effect, 
by analogy [to the case of a son born after separation,] 

When the sons have been separated, one, Avho is after- 
wards born of a woman equal in class, shares the dis- 
tribution.” J 

8. The masculine gender is not here used restrictively 
in speaking of an outcast and the rest. It must be there- 
fore understood, that the wife, the daughter, the mother, 
or any other female, being disqualified for any of the 
defects which have been specified, is likewise excluded 
from participation. 

y. The disinherison of the persons above described 
seeming to imply disinherison of their sons, the author 
adds ; But their sons, whether legitimate, or the offspring 
of the wife by a kinsman, are entitled to allotments, if free 
from similar defects. ” |1 

1 0. The sons of these persons, whether tliey be legiti- 
mate offspring or issue of the wife, are entitled to allot- 
ments, or are rightful partakers of shares ; provided they 


ANNOTATIONS. 

6. ** A mse man should yive all of them food and raimcnt.^^] 
Other authorities (as Devala and Baud’hayana) except the outcast 
and his offspring. That cxceptiou nut being here made, it is to be 
inferred, that one, whose offence may be expiated and who is dis- 
posed to perform the enjoined penance, should be maintained ; not 
one whose crime is inexpiable. Balam-bhatxa. 

G, If their disqualification arose before the division of the property. 
The disqualification of the outcast and the rest who are not ex- 
cluded for natural defects. Balam-bhatta. 

* Menu, 9. 202. f Balam-iihatta. 

\ Yajntawaujya, 2. 12:i. Vide supra, C. 1. Scot. 0 § 1. 

II VaJN YAW ALOVA 2 142, 
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be faultless or free from defects which should bar their 
participation, such as impotency aud the like. 

11. Of these [two descriptions of offspring *] the im- 
potent man may have that termed issue of the wife ; the 
rest may have legitimate progeny likewise. The specific 
mention of “ legitimate” issue and “ offspring of the wife’' 
is intended to forbid the adoption of other sons. 

12. The author delivers a special rule concerning the 
daughters of disqualified persons : ** Their daughters must 
1)0 maintained likewise, until they are provided with 
husbands. 

13. Their daughters, or the female children of such 
persons, must be supported, until they bo disposed of in 
marriage. Under the suggestion of the word “ likewise,” 
the expenses of their nuptials must be also defrayed. 

14. The author adds a distinct maxim respecting the 
wives of disqualified persons : “ Their childless wives, con- 
ducting themselves aright, must be supported ; but such, as 
are unchaste, should bo expelled : and so indeed should 
those, who are perverse. ” J 

15. The wives of these persons, being destitute of 
male issue, aud being correct in their conduct, or behav- 
ing virtuously, must be supported or maintained. But, 
if unchaste they must be expelled ; and so may those, 
who arc perverse. These last may indeed be expelled : 
but they must be supported, provided they bo not unchaste. 
For a maintenance must not bo refused solely on account 
of perverseness. 


SECTION XL 


On the separate property of a woman, 

1. After briefly propounding the division of wealth 
left by the husband and wife, ('* Let sons divide equally 
both the effects and debt.s, after the demise of their two 
parents ”11) the partition of a man’s goods has been des- 
cribed at large. The author, now intending to explain 
fully the distribution of a woman’s property, begins by 


♦ Ualam-bhatta. t YAJNTAWALorA 2. 142. 

\ Yajnyawalcta, 2. 143. 

|l Yajnyawalqva, 2. 118. Vide supra. C. 1. Sect. 3. § 1. 



28 


THE MTTAOSHAIU. 


CHAP. 11. 


Rcttiug forth the nature of it: “ What was given to a 
woman by the father, the mother, the husband, or a 
brother, or received by her at the nuptial fire, or presented 
to her on her husband’s marriage to another wife, as also 
any other sej^arate ac(]uisition, is denominated a woman’s 
property. ” * 

2. That, wliich was given by the father, by the mother, 
by the husband, or by a brother ; and that, wliich was 
presented ( to the bride ) by tlie maternal uncles and 
rest ( as paternal uncles, maternal aunts, &c. f) at the 
time of the wedding, before the nuptial fire ; and a gift 
on a second marriage, or gmtuity on account of superses- 
vsion, as will bo subsequently explained, ( “ To a woman 
whose husband marries a second wife, let him give an equal 
sum as a compensation for the supersession, ” § 34, ) and 
also property which she may have acquired by inheritance, 
purchase, partition, seizure or finding, J are denominated 
by Menu and the rest ^ woman’s property/ 

3. The terra (womans property) conforms, in its 
import, with its etymology, and is not technical ; for,Jf 


ANNOTATIONS. 

1. As also anif other separate acquisition, ] In Jimitta-vattana’s 
quotation of tho text, (C. 4. Sect. l.§13. ) the conjunctive and 
pleonastic particles chaim {cka-eva) are here substituted for the 
suppletory term adya. That reading is censured by Balam-ijuaita. 

2. Before the nuptial firc.’\ Near it. SuhoeVhini, 

On account of supersession, ] Supersession is the contracting of 
a second marriage through the imluence of passion, while a lirst wife 
lives, who was married to fulfil religious obligations. Suhod'hini, 

Property tvhkh she may have^ acquired hy inheritance. ] The 
commentator Balam-biiatta, defends his author against the writers 
of tho eastern school ( Jimuta-vahaxa, &c. ) on this point. Wealth, 
devolving on a woman by inheritance, is not classed by the authori- 
ties of that school with * woman's property.' See Jimuta-vauana, C. 
4. and C. 11. Sect. 1. § 8. 

3. The term * tpoman^s property* is not technical, ] This is 
contrary to the doctrine of Jimuta-vaitana, C. 4. 

* Yajnyawalcvxv, 2, 144. I Balam-heatta. 

\ Vide C. 1. Sect, 1. & 8. 
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the literal sense be admissible, a technical acceptation is 
improper. 

4. The enumeration of six sorts of woman's property 
by Menu (‘‘What was given before the nuptial fire, 
what was presented in the bridal procession, wliat has 
been bestowed in token of affection or respect, and what 
has been received by her from her brotlier, lier inother, or 
her father, are denominated the six-fold property of a 
woman ; " *) is intended, not as a restriction of a greater 
number, but as a denial of a loss, 

5. Definitions of presents given before the nuptial 
fire and so forth Ijavc been delivered by Caitaya;^A : 
“ What is given to women at the time of tlieir marriage, 
near the nuptial fire, is celebrated by tlie wise as woman's 
property bestowed l)efore the nuptial fire. 'J'hat, again, 
which a woman receives while she is conducted from her 
father s house (to her husbamrs dwelling,) is instanced as 
the property of a woman, under tlie name of gift pre- 
sented in the bridal procession. Whatever lias been given 
to her through affection by her raother-in-law or by licr 
fatlicr-in-Iavv, or has bcH3n offered to her as a token of 
respect, is denominated an affectionate present. That 


ANNOTATIONS. 

4. Bestowed in toJeen of affection or respect, This passage 
is read differently in the lielnacara and by Jimuta-vahaxa (C. 4. 
Sect. 1. § 4). It is here translated conformably with Baiam* 
biiatta's interpretation, grounded on the subsequent text of Caty- 
AYANA (§ 5) ; where two reasons of an affectionate gift are stated : 
one, simple affection ; the other, respect shown by an obeisanco 
at the woman’s feet. 

5. “ From her father^ s home, ” ] The Beinannra and Chintamani 
read “ from the parental abode. ” See Jihiuta-vauana, C. 4. Soot. 1. 
§ 6 . 

Offered to her as a token of respect. ” ] Given to her at the 
time- of making an obeisance at her feet. Smriti-chandrtca, 

“ Denofninaied an affectionate present, ” ] This reading is followed 
in the SmriU-chandrica^ Viramitrodaya^ &c. But tho jRctnacara^ 
Chintamanif and Vivada-chandra read * denominated an acquisi- 
tion through loveliness ; ' lavanyarjiiam instead of priti-dattum. 


Menu, 9. 194. 
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which is received by a married woman or by a maiden, in 
the house of her husband or of her father, from her bro- 
ther or from her parents, is termed a kind gift. ” 

6. Besides (the author says) “That which has been 
given to her by her kindred ; as well as her fee or gra- 
tuity, or anything bestowed after marriage. ” * What is 
given to a damsel by her kindred ; by the relations of her 
mother, or those of her father. The gratuity, for the 
receipt of which a girl is given in marriage. What is 
bestowed or given after marriage, or subsequently to the 
nuptials. 

7. It is said by Catyayana, “ What has been received 
by a woman from the family of her husband at a time 
posterior to her marriage, is called a gift subsequent ; and 
so is that, which is similarly received from the family of 
her father. It is celebrated as woman's property : for 
this passage is connected with that which had gone 
before. ( § 5. ) 

8. A woman’s property has been thus described. The 
author next propounds the distribution of it ; “ Her kins- 
men take it, if she die without issue. ” f 

9. If a woman die “ without issue ; ” that is, leaving 
no progeny; in other words, having no daughter nor 


ANNOTATIONS. 

“ From her brother or from her parenU* ] The Culpataru reads 
“ from her husband. See Jisiuta-vahana, C. 4. Seel, 2. § 21. 

“ Termed a kind gift ” ] So the commentary of Balam-iuiatta 
explains, sauduyica, as hearing the same sense with its etymon 
sudaya. He censures the interpretation which Jimuta-vahana has 
given. (C. 4, Sect. 1. § 22.) 

6. The gratuity j for the receipt of which a girl h given m mar- 
riage,"\ This relates to a marriage in the form termed Asura or the 

lilvC. BAIiAM-BHATTA. 

7. “ Similarly received from the family of her father.'] The 
lletnaeara reads ‘from her own family;” Jimuta-vahana, ^from 
the family of her kindred. ' See Jimuta-vahana, C, 4. Sect !• 
§ 2 . 

♦ Ya,tnia\valcta, 2. I4d. t Yajnyawalcya, 2. 146, 
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daughter’s daughter nor daughter’s son, nor son, nor son’s 
son ; the woman’s property, as above described, shall be 
taken by her kinsmen ; namely her husband and the rest, 
as will be (forthwith *) explained. 

1 0. The kinsmen have been declared generally to be 
competent to succeed to a woman’s property. The author 
now distinguishes different heirs according to the diversity 
of the marriage ceremonies. “ The property of a childless 
woman, married in the form denominated Brahma, or in 
any of the four (unblamed modes of marriage,) goes to 
her husband : but, if she leave progeny, it will go to her 
(daughter’s) daughters : and, in other forms of marriage 
(as the A'swra, &c.) it goes to her father (and mother, on 
failure of her own issue. ” f ) 

11. Of a woman dying without issue as before stated, 

and who had become a wife by any of the four modes of 
marriage denominated Brahma, Daiva, Arsha and Praja- 
paiya, the (whole J ) property, as before described, belongs 
ill the first place to her husband. On failure of him, it 
goes to his nearest kinsmen allied by funeral 

oblations. But, in the other forms of marriage called 
A'sara, Gand'harha, Raeshasa and Paisacha ; the pro- 
perty of a childless woman goes to her parents, that is, 
to her father and mother. The succession devolves first 
(and the reason has been before explained, ||) on the 
mother, who is virtually exhibited (first) in the elliptical 
piiHgami implying ‘goes ((jaclthati) to both parents 
(pitarau;) that is, to the mother, and to the father. ’ 
On failure of them, their next of kin take the succession. 

12. In all forms of marriage, if the woman “leave 
progeny ; ” that is, if she have issue ; her property de- 
volves on her daughters. In this place, by the term 


ANNOTATIONS. 

11. Dying mihoui issue as before stated."] Without any of 
tho five descendants abovementioned (§ 9.) Balam-bhatta, 

12. In all forms of marriage.] Several variations in the reading 
of this passage are noticed by Balam-bhatta ; as sarveshw api, or 
sarveshu eva, or sarveshu* Thore is only a shade of difference in 
the interpretation. 


* Balam-bhatta, 
f Balam-bhatta. 


t Tajnyawalcya, 2. 146, 
II Sect. 3. 
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daughters," grand-daughters are signified ; for the im- 
mediate female descendants are expressly mentioned in 
a preceding passage ; “ the daughters share the residue 
of their mother’s property, after payment of her debts. " * 

13. Hence, if the mother be dead, daughters take her 
property in the first instance : and here, in the case of 
competition between married and maiden daughters, the 
unmarried take the succession ; but, on failure of them, 
the married da\ighter : and here again, in the case of com- 
petition between such as are provided and those who are, 
eiidoAveil, the unendowed take the succession first ; but, on 
failure of them, those who are endowed. Thus Gautama 
says “ A woman’s property goes to her daughters unmarried, 
or unprovided, " f ^ or provided, ’ as is implied by the con- 
junctive particle in the text. “Unprovided" are such as 
are destitute of wealth or without issue. 

14. But this (rule, for the daughter’s succession to 
the mother’s goi ds, J) is exclusive of the fee or gratuity. 
For that goes to brothers of the whole blood, conformably 
with the text of Gautama : “ The sister’s fee belongs to 
the uterine brothers : after (the death of) the mother.^’ || 

15. On failure of all daughters, the grand-daughters 
in the female line take the succession under this text : 
“ if she leave progeny, it goes to her [ daughter s J 
daughters. ” ^1 

IG. If there be a multitude of these [grand-daugh- 
ters ] children of dilFerent mothers, and tincqual in 

ANNOTATIONS. 

14. “ After the death of the mother y'] This version is according 
to the interpretation given in the Suhod*hini : which agrees with 
that of the scholiast of Gautama,, the Culputaru and other authori- 
ties. But the text is read and explained ditfereutly by Jimuta- 
TAllANA(C. 4. Sect, 3. §27). 

Balam-biiatxa understands by the term ‘mother,* in this place, 
the woman, herself, or in short the sister, after whose death her fee 
or nuptial gratuity goes to her brothers. 

16. Children of different mothersy and unequal in number J] Where 

* YAJNYAWALcyA, 2. 118. Vide supra. C. 1. Sect. 3. § 8. 

t Gautama, 28. 22. Vide supra. C. 1, Sect, 3, § 11. 

X BaiaM'UIIatta. II Oactama, 28. 23. % Vide § 10. & 12. 

** 1>AIAM'I>11ATTA. 
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number, shares should be allotted to them through their 
mothers, as directed by Gautama: *‘Or the partition 
may be according to the mothers : and a particular dis- 
- tribution may be made in the respective sets. ” * 

17. But if there be daughters as well as daughter’s 
daughters, a trifle only is to be given to the grand-daugh- 
ters. So Menu declares : Even to the daughters of 
those daughters, something should bo given, as may be 
fit, from the assets of their maternal grandmother, on 
the score of natural affection, ’’ f 

18. On failure also of daughters, the daughter’s sons 
are entitled to the succession. Thus Nareda says “ Let 
daughters divide their mother’s wealth ; or, on failure of 
daughters, their male issue. ” J For the pronoun refers to 
the contiguous term ‘‘ daughters. 

19. lf‘ there be no grandsons in the female line, sons 
take the property : for it has been already declared 
“the [male] issue succeeds in their default. ”|| Menu 
likewise shows the right of sons, as well as of daughters 


ANNOTATIONS. 

the daughters were numerous, but arc not living ; and their female 
children are unequal in number, one having left a single daughter ; 
another, two ; and a third, three ; how shall the maternal grand- 
mother’s property be distributed among her grand-daughters 
Having put this' question, the author reminds the readers of the 
mode of distribution of a paternal grandfather’s estate among hia 
grandsons. (C. 1. Sect. 5.) Sub od^ hint, 

18, “ Their male isme. ”] Several variations in the reading of 
the last term are noticed in the commentary of BALAM-nnATTA ; 
making the term either singular or plural, and putting it in the 
first or in the seventh case. Ho deduces, however, the same 
meaning from these difi'erent readings. 

The pronoun refers to the contiguous term,"] Jimuta-vahana, 
citing this passage for the succession of sons rather than of grand- 
sons, seems to have understood the pronoun as refun‘ing to the 
remoter word ‘mother.’ See Jimuta-vahana. C. 4. Sect, 2. § 13. 

* Gautama, 28. 15. f Menu, 9. 193. [ Nareda, 13, 1 

II YAJNrAWALcrA."2. 118. Vide supra. C. 1. Sect. 3. § 12, 
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to their mother’s effect : " When the mother is dead 
let all the uterine brothers and the uterine sisters equally 
divide the maternal estate. ” * 

20. ‘All the uterine brothers should divide the- 
maternal estate equally : and so should sisters by the 
same mothers. ’ Such is the construction : and the mean- 
ing is, not that ‘ brothers .and sisters share together ; ’ for 
reciprocation is not indicated, since the abridged form of 
the conjunctive compound has not been employed : but 
the conjunctive particle is here very properly used 
with reference to the person making the partition ; as 
in the example, Devadatta practises agriculture, and so 
does Yajnyadatta. 

21. “Equally” is specified ( § 19 ) to forbid the allot- 
ment of deductions [to the eldest and so forth]. The whole 
blood is mentioned to exclude the half blood. 

22. But,' though springing from a different mother, 
the daughter of a rival wife, being superior by class, shall 
take the property of a childless woman who belongs to an 
inferior tribe. Or, on failure of the step-daughter, her 
issue shall succeed. So Menu declares : “ The wealth of 
a woman, which has been in any manner given to her by 
her father, let the Brahmani damsel take ; or let it belong 
to her offspring. ” f 


ANNOTATIONS. 

19. ** Let all the uterine hroihere equally divide, In 

the Calpataru the text is read ** let all the sons by the same mother 
divide ; earve putrah eahodarah instead oieaman earve eahodarak, 

20. Since the abridged form of the conjunctive compound has not 
been employed.] Nouns coalesce and form a single word denominated 
dwandwa or oonjuctive compound, when the sense of the conjunctive 
particle (cha *aud’) is denoted. Panini, 2. 2. 29. Vide supra. 
Sect. 3. § 2. 

The import of the particle, here intended, is either reciprocation 
(itarHara) explained to ‘ be the union, in regard to a single matter, 
of things specifically different, bat mutually related, and mixed or 
associated, though contrasted or it is cumulation fsamahara ) ex- 
plained as the ‘ union of such things, in which contrast is not marked.* 
The other senses of the conjunctive particle are assemblage [samuch- 

♦ Mknu, 9. 192, 


t Menu, 9. 198. 
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23. The mention of a Bmitmani inclades any superior 
class. Hence the daughter of a Oshatriya wife takes the 
goods^ of a childless Vaisya : (and the daughter of a BraJi* 
manif CshatHya or Vaiaya inherits the property of a 
Sudra, *) 

24. On failure of sons, grandsons inherit their paternal 
grandmother’s wealth, for Gautama says : “They, who 
share the inheritance, must pay the debts and the grand- 


ANNOTATION8. 

chaya) or * the gathering together of two or more things independent of 
each other, but assembled in idea with reference to some common action 
or circumstance:^ and super addition f or ‘ the connection 

of a secondary and unessential object with a primary and principal 
one, through a separate action or circumstance consequent to it. ’ 
In the two last senses of the conjunctive particle, there is not such a 
connection of the terms as authorizes their coalition to form a com- 
pound term. Caiyata, Fadamanjari^ 

If reciprocation^ as above explained, were meant to be indicated 
in tho text of Menu (§ 19), the word hhratri ‘‘ brother*^ would have 
been used, inflected however in the dual number to denote * brother 
and sister’ (Pan^ni, 1, 2.68.) or else ‘ children,’ or some generic 
term, would have been employed in the plural (Panini, 1. 2. 64). 
But tho text is not so expressed. Consequently reciprocation is not 
indicated. Suhod^hini and Balam-buatta. 

The conjunctive particle is here very properly vsed,"] ‘ It is em- 
ployed in one of the acceptations, as in the example wliich follows. 
‘ D. practises agriculture , and so does Y.’ < Brothers share equally ; 
so do sisters. ’ 

With reference to the person making the pariition.l * Another 
reading of this passage is noticed in the commentary of Balaai- 
BiiATi'A ** with the import of superaddition relatively to the person 
who makes the partition,” vibhdga’-cartntwen^dnwachaydiddpi instead 
of vibhdga-cartrUiFdn wayetCdpi, 

23. Hence the daughter of a C’shatriya wife takes the goods of a 
childless Vaisya.] This inf rence is contested by Sricrishna in his 
commentary on the Htyahhaga of Jimuta-vahana. 


* i8M6oo?7u>M’ and B^lam-bkatxa. t Gautama, 12. 32. 



136 


THE MITACSHARA 


CHAP. IL 


A 


sons aro bound to discharge the debts of their paternal 
grandmother ; for the text expresses “ Debts must be paid 
by sons and son’s sons* * 

25. On failure of grandsons also, the husband and other 
relatives abovemeutioned i* are successors to the wealth. 

28. On occasion of treating of woman’s property, the 
author adds something concerning a betrothed maiden : 
“ For detaining a damsel, after affiancing her, the off'ender 
should be fined, and should also make good the expen- 
diture together with interest. ” J 

27. One, who has verbally given a damsel [in mar- 
riage] but retracts the gift, must be fined by the king, 
in proportion to [the amount of] the property or [the 
magnitude of] the offence ; and according to (the rank of 
the parties, their qualities, |1 and) other circumstances. 
This is applicable, if there be no sufficient motive for 
retracting the engagement. But if there be good cause, 
he shall not be fined, since retractation is authorized in 
such a case. “ The damsel, though betrothed, may be 
withheld, if a preferable suitor present himself. ^ 

28. Whatever lias been expended, on account of tlie 
espousals, by the [intended] bridegroom, (or by bis father 
or guardian, ** ) for the gratification of his own or of the 
damsel’s relations, must be repaid in full, with interest, by 
the affiancer to the bridegroom. 

29. Should a damsel, anyhow affianced, die before 
the completion of the marriage, what is to be done in 
that case ? The author replies, “ If she die (after troth 
plighted,) let the bridegroom take back the gifts wliich 
he had presented ; paying however the charges on both 

sides.” tt 

ANNOTATIONS. 

24. T/te grandsons are hound to discharge the dehts.^ * Since one 
text declares them liable for the debts ; and the other provides, that 
the debts shall be paid by those who share the inheritance ; it follows 
that they share the heritage. Suhodhiniy &c. 

29. Anyhow affianced.'] By a religious rite, or by taking of 
hands, or in any other manner. Balam-bhitta. 


* Yajxyawalcya, 2. 50, f § 9—11. J Yajntawalcya, 2. 147. 
II BaLAM-BHATTA. yAJ^YAWALCYA, 1. 65. 

** Balam-buatta, -ft Yajntawalcya, 2. 147. 
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30, If a betrothed damsel die, the bridegroom shall 
take the rings and other presents, or the nuptial gi’atuity 
which had been previously given by him (to the bride,) 
“ paying however the charges on both sides : that is, 
clearing or discharging the expense which has been in- 
curred both by the person who gave the damsel and by 
himself, he may take the residue. But her uterine 
brothers shall have the ornaments for the head, and other 
gifts, wliich may have been presented to the maiden by her 
maternal grandfather, (or her paternal uncle,*) or other 
relations ; as w'ell as the property, which may have been 
reguhirly inherited by her. For Baud’kayana says 
The wealth of a deceased damsel, let the uterine bre- 
thren themselves take. On failure of them, it shall belong 
to the mother ; or, if she be deacl, to tlie father,” 

SI. It has been declared, tliat the property of a 
woman leaving no issue, goes to her husband. The 
author now shows, that, iu certain circumstances, a hus- 
band is allow^ed to take bis wife’s goods iu l)cr lifetime, 
and although she liave issue : “ A liiisbnnd is not liable 
to make good the property of his wife taken l)y him in a 
famine, or for the performance of a duty, or during ill- 
ness, or while under restraint. 

32. In a famine, for the preservation of the family, 
or at a time when a religious duty must indispensably 
bo performed, or in illness, or “ during restraint ” or 
confinement in prison or under corporal penalties, the 
husband, being destitute of other funds and therefore 
taking his wife’s property, is not liable to restore it. But, 

ANNOTATIONS. 

80. Clearing or dischargmg.’\ The common reading of the pas- 
sage is vigafiya a accounting ; ” but Balam-bhatta rejects that 
reading, and substitutes vigamya ‘‘ removing ” or ‘ discharging.^ 

JIc may take the residue.'] The meaning is this : after deducting 
from the damseTs property, tho amount which has been expended by 
the giver or acceptor of the maid, or by their fathers or other relst* 
tions on both sides in contemplation of the marriage, let the residue 
be delivered to the bridegroom. Suhodliinu | 

32. Is not liahle to restore it.] He is not positively required to 
make it good. BALiA;)tf-Bn;ATTA. 


* Balam-bhatta. 


t Yajnyawalcya, 2. 148. 
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if he seize it in any other manner (or under other circunxi- 
stances,) he must make it good. 

33. The property of a woman must not be taken iu 
her lifetime by any other kinsman or heir but her hus- 
band ; since punishment is denounced against such con- 
duct. (“The kinsmen who take their goods in their 
lifetime, a virtuous king should chastise by inflicting 
the punishment of theft : *'*) and it is pronounced an , 
offence. “ Such ornaments, aij are worn by women during 
the life of their husband, the heirs of the husband shall 
not divide among themselves : they, who do so, are degraded 
from their tribe. 

3t. A present made on her husband’s marriage to 
another wife has been mentioned as a woman’s property 
(§ 1). The author describes such a present : “ To a woman, 
whose husband marries a second wife, let him give an 
equal sum, (as a compensation) for the supersession, pro- 
vided no separate property have been bestowed on her : 
but, if any have been assigned, let him allot half. '' J 

35. She is said to be superseded^ over whom a marr 
riage is contracted. To a wife so superseded, as much 
should be given on account of the supersession as is expend- 
ed (ill jewels and ornaments, or the like,||) for the second 
juarriage : provided separate property had not been previ- 
ously given to her by her husbad ; or by her father-in-law. 
But, if such property had been already bestowed on her, 
half the sum expended on the second marriage should bo 
given. Here the word 4\alf ’ (arddha) does not intend an 
exact moiety. So much therefore should bo paid, as 
will make the wealth, already conferred on her, equal to 
the prescribed amount of compensation. Such is the 


ANNOTATIONS. 

35. Here the word half does not intend an exact moiety,] The 
{(Tin, as it stands in the original texf, is not neuter, that it should 


* Nabisit)a, as cited by 13alam-beatta ; but not found 'in his 
institutes. 

t Menu, 9, 200, Vide supra. C. 1. Sect. 4, § 19. 
JTAJNyAWALCrA, 2. 143. ll BAlAM-nnATTA. 
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SECTION XII. 

On ihe Evidence of a Partition, 

1. Having thus explained parthiou of heritage, the 
author next propounds the evidoneo 1}y ’svJiich it may be 
proved iu a case of doubt “When partition is denied, 
the fact of it may he ascertained by the evidence of- kins- 
men, relatives and witnesses, and by written proof, or by 
separate possession of liousc or field.''* 

2. If partition be denied or disputed, ilio fiict may bo 
known and certainty be obtained by the testimony of 
kinsmen, relatives of the father or of mother, such 
as maternal uncles «and the rest, being comjiotent witnesses 
as before described ;f or by the evideneo of a WTiting, or 
record of the paitition. It may also l)e ascertained by sepa- 
rate or un mixed house and field. 

3. Tlic practice of agriculture or other business pursued 
apart from the rest, and the observance (»f the five great 
sacraments \ and other religious duties performed sepa- 
rately from them, are pronounced by NARKOi to be tokens 
of a partition. “If a (piestion arise among co-heirs iu 
regard to the fact of partition, it must bo ascertained by 
the cvideuc(i of kinsmen, by the record of the distribution, 
or by separate transaction of affairs. The religious duty 

ANNOTATIONS. 

signify an equal part or exact moiety : but it is masculine and 
signifies portion in .general. {Ameraj \l, %\1.) SuhtuVhinu 

Balam-iiuatta, citing a passage of the MahahhaBhya to prove 
that arddha in the masculine signifies half ; interprets the quotation 
from the Amera Cosha (11. 2. 17.) as exhibiting arddha, masculine 
.and neuter, in the sense of moiety. He therefore rejects the forego- 
ing explanation, and considers the word ‘half ' as employed in the 
text for an indefinite sense. 

2. “ By the testimony ofjcinsmen.'] Or rather strangers belong- 
ing to the same tribe with the parties. Balam-iuiatta. 

3. ^^By the record of the distribution Another reading is noticed 
by Balam-bratta : “ by occupancy or by a writing ; ” hhogalechyena 
instead of hhagalechyena. See Jimuta-vahana, C. 14. § I, 

* Yajntawalcta; 2. 150. 

t In the preceding hook on Evidence* X Menu, 369. 
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of unseparated brethren is single. When partition indeed 
has been made, religious duties become separate for each of 
them.”* 

► 4. Other signs of previous separation are specified by 

the same author : “ Separated and unseparated brethren 
may reciprocally bear testimony, become sureties, bestow 
gifts, -and accept presents.” f 

* Nareda, 13 ,- 36 - 37 . + NARia)A, 1 3 . 39 . 



ADDENDA. 


A SYNOPSIS OR GENERAL SUMMARY 

OP THE 

HINDU LAW ACCORDING TO THE MITACSHARA. 


The Hindu Law of Inheritance, according to the Mitac- 
aliara^ may be classified under the following heads ; — 

First. — Heritage (Daya) or that wealth which becomes 
the property of another solely by reason of relation to the 
ownei\ (Cli. I, Sec. 1, v. 2. ) 

Secondu — The time wdien, and the manner in which, this 
wealth bocoincs the property of another. 

Third. — Who these persons are to wliom such wealth 
goes, their rights and shares, and the order in which they 
take such rights and shares. 

Right of Property. 

1. Definition and division of heritage (Daya) ( Ch. I, 
Sec. 1 , V. 2, 3. ) Definition of partition ; paternal estate 
and son. (Ib. v. 4, 5. ) 

2. Disquisition on property ; mode of acquisition. (Ib. 
V. 7 to 1 1 .) 

3. Ownership is by inheritance, purchase, partition, 
seizure or finding, (lb. v. 12, 13.) 

4. Property in the paternal or ancestral estate is by 
birth, (Ch. I, Sec. 1, v. 27), and not by demise of the last 
owner. {See Ib. v. 22, 23.) 

5. Exception in case if the father bo alive and separate 
from the grandfather, or if he have no other brothers. (Ch. 
I, See. 6, V. 3.) 

6. Not so in case of a nephew. His right is by the 
owner’s demise. (Ch. II, Sec. 4, v, 7, and note.) 

7. The father has an absolute right over moveables, 
(lb. V. 21.) But mi over immoveable property or bipeds. 
(Ib. v. 27.) 
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8. In ancestral property tbe right of father and son is 

equal (Ch. I, Sec. 6, v. 3, 5.) Tbe son can compel a parti- 
tion against the father’s will, and prevent a sale or gift 
thereof being made by the father. (Ch. I, Sec. 5, v. 7, 8, 9.) 
But not so in property acquired or recovered by the father 
(Ch. I, Sec. 5, V, 9, 10, 11.) But he has no right to portion 
allotted to the parents or property acquired by the father 
after partition, if afterwards there be a son born. (Ch. I, 
Sec. 6, V, 1, 2, 4, 5, 6.) But not so in case of re-union. (Ch. 
I, Sec. 6, V. 7.) * 

9. Sale of immoveables is forbidden, except under 
certain circumstances. (Ib. v. 27, 28, 29.) 

10. Consent of unseparated kinsmen is necessary to 
pass land by gift, sale, or mortgage. (Ib. v. 30.) For- 
malities necessary to pass land. (Ib. v. 30, 31.) 

11. The rights of father and son are equal in ancestral 
property, but the allotment of shares amongst grandsons 
by different fathers is according to the fathers. (Ch. I, 
Sec. 6, V. 1, 2, 6.) A grandson can compel partition of 
the grandfather’s property although tbe father be unwill- 
ing. (Ch. 1 Sec. 6 V. 5 11.) He has also a right, of 
prohibition to a donation or sale of effects inherited from 
the grandfather. But not so in effects acquired or 
recovered by the father. (Oh. 1, Sec. 5, v. 9, 10, 11.) 

Effects not liable to 'partition^ 

1. “ Whatever has been acquired by the co-parcener 
himself without detriment to the father’s estate, as a 
present from a friend, or gift at nuptials. (Ch. I, Sec. 
4, V. 1,2, 10.) 

2. Hereditary property which had been taken away, 
but recovered by the exertions of some of the co-par- 
cener,* and without detriment to the father’s estate. 
(Ch. I, Sec. 4, V. 1, 2, 6.) Except in case of land, 
when the person who recovers, takes one-fourth, and tbe 
remainder is equally shared by all the brethren. (Ch. I, 
Sec. 4, V. 3.) 

3. What has been acquired by science f without 

detriment to the father’s estate. (Ch. I, Sec. 4, vs. 1, 2, 
5.6,10.) 

* S$e Biasessur Chuckerbutty w. Seetul Chunder Chuckerbutty. 9 
. W. R., p. 69 ; 6 "Wym., p. 201. Appmdix^ p, 84, case 16. 

t Obalakonda . Alasani vt, Chalakonda Kalaachalam. 2 Stokes^ 
pi 60^ p. 76, case 9. 
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4. Clothes which have been worn and ornaments worn 
by the father as well as his vehicles. (Ch. I, Sec; 4, 
V. J7.)^ Also the horses and the like, if they cannot be^ 
divided. Also a single goat or sheep or beast with un- 
cloven hoops, for they belong to the eldest brother. (Oh. 
I, Sec. 4, V. 18.) 

6. The ornaments worn by each person are his. (Ch. 
1, Sec. 4, V. 19.) 

6. Prepared food, &c. (Ch. T, Sec. 4, v. 20.) 

7. Water or reservoir of water ; female slaves ] the com- 
mon way or road of ingress and egress. (Ch. I, Sec. 4, v, 
21, 25.) 

8. Special Rule. Effects not liable to partition between 
sons by a Brahmani woman and those by women of in- 
ferior tribes. “ Land obtained by acceptance of donation 
must not be given to the son of a Cshatriya or other wife 
of inferior tribe.** (Ib. v. 26.) 

9. Whatever is acquired through the father's favor. 
(Ch. I, Sec. 4, V. 28 j Sec. 6, v. 13 to 10.) 

10. In case of acquisition at the charge of the patri- 
mony, the acquirer gets a double share. (Ch. I, Sec. 4, 
V. 29.) Bui not so in case of improvement only. (Ib. v. 
30, 31.) 

Hermit's 'pro'perty. 

A hermit may have property. His hoard for a day, a 
month, or a year ; an ascetic has his clothes, his books 
and other requisite articles ; and a professed student may 
have clothes and other eSects. (Ch. II, Sec. 10, v. 8.) 

Stridhuna or the separate property of a'^woman. 

1. The definition of Yajnyawalcya of Stridhuna is 
“ what was given to a woman by the father, the mother, 
the husband, or a brother, or received by her at the 
nuptial fire, or presented to her on her husband*s marriage 
to another wife ^ as also any other separate acquisition,*’ 
is Stridhuna. (Ch. II, Sec^ 11. v. 1 to 6,) Separate 
acquisition is explained as acquisition by inheritance, *1" 
purchase, partition, seizure, or finding, (Ib. v. 2.) 


* See Ch. II, Sec. 11, y. 34, 35. , , ' 

t See PunchanoQ Ojah vs. Salshun Mieser, 3 W. E., p. 140 ; Appendix 
p. Odi, Case 6. Sengamala Thammal vs, Valaynda MudaU, ,3 M. H. Q. Kep. 
O'Sullivan and Mills, 312, Appendix, p. 96, Case 7> Bhngwandeen Dobey vs* 
Myna BalL 0, W. R. Privy Council Rulings, Appendix, p. 96, Case 11. 
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2. Menu’s enumeration of Stridhuiiai or sixfold pro- 
perty of women. (Ch. II. Sec. 11, v. 4.) 

3. Oatyayana^s definition of presents given to women 
before and after marriage, either as an affectionate gift or as 
a token of respect. (Ch, II, Sec. 11, v. 5, 6, 7.) These 
are woman’s separate property. (Ib. v. 7.) 

T'ime when partition may take place, 

1. At the pleasure of the father (Ch. 1, Sec. % vs. 1, % 
S, 7.) But he has no power to make a distribution otherwise 
than ordained bylaw, (lb. v. 13, 14*) 

2. When the father is indifferent to wealth, and the 
mother is incapable of beating more sons, a partition is ad- 
missible at the option of the sons against their father’s wish. 
(Ch. I, Sec. 2, V. 7.) 

3. When the father is old, disturbed in intellect, dis- 
qualified by vicious habits, or diseased, although the mother 
be capable of beajing issue. (Ib, note) Although the 
father retains his worldly affection, a pai tition can take place 
of the grandfathci’s estate by the will of the son. (Ch. I, 
Sec. 6, V. 8.) 

4. The decease of the father. (Ib. and ndte, and Ch. 
I, Sec. 3.) After waiting for the delivery of the mother, or 
of such of the women as arc pregnant, when such pregnancy 
was manifest. (CL, I, Sec. 6, v. 12.) 

Shares of sons and wives when partition takes place at 
the desire of flee father. 

1. When the partition takes place at the desire of tho 
father, it may be equal (Cli. I, Sec. 2, v. 1,) or “he may 
separate the eldest with llic best share, the middlemost 
with a middle share, and the youngest w^ith the worst 
share” (Ch I, Sec 2, v. 3.) The lule of Menu is, that when 
the property is self-acquired the portion to be deducted for 
tho eldest is the twentieth part of the heritage, with the 
best of all the chattels; for the middlemost, half of 
that ; for the youngest, quarter of that. (Ch. I, Sec. 2, 
V. 3, 4, 6.) 

2. When the partition is equal, the wives to whom 
no separate property has been given must be rendered par- 
takers of like portions. (Ib. v. 8.) But if separate property 

♦ Tins to pxoperty acquued ‘by the ffttUer himself. (Ch. I 

Sec. 5, Y 7 ) 
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have been given, half a share is to be allotted to her, (Ih) 

In case of unequal partition, they are to receive equal 
shares of the aggregate, besides the furniture in the house 
and the ornaments. (Ib., v. 10.) 

8. Separation of a son who can support himself, and is 
not desirous of participation, may be completed by giving 
him a “ trifle,” so that his sons or other heirs may have no 
future claim. (Ib., v. 11, 12.) 

4. The father can keep a double share for himself 
(Ch. I, Sec. 5, V. 7.) This relates to property acquired by 
himself. (Ch. 1, Sec. 5, v. 7.) 

FAen partition takes place after the demise of the 
parents, * 

1 The shares of the sons are equal. (Ch. I, Sec. 3, vs. 1 
4, G, 7.) 

2. Except in the separate property of their mother in 
case there be daughters, ‘‘ Let daughters share the residue 
of their mother’s property, after payment of her debts.” 
(Ib. V. 8.) But on failure of daughters, the sons divide bolli 
her debts and effects equally. (Ib., v, 12, 13.) 

3. The widow takes an equal share, (Oh. I, Sec. 7, v. 1, 2.) 

4. The uninitiated brother is to be initiated at the 
charge of the whole estate. (Ch. I, Sec. 7, v. 3, 4.) 

5. Unmarried sisters are to be disposed of in marriage, 
by giving them as an allotment, a fourth part of a bro- 
ther’s share. (Ch. I Sec. 7, v. 5, 6, 7, 8, 9, 10, 11, 12. 13.) 
Thus an unmarried daughter participates in the inheritance 
after her father s death. (Ib., v. 1 4.) 

6. The shares of sons by wives of different tribes are 
four, three, two and one ; that is, the sons of Brahmana by 
Brahmani wife get four shares a-piece ; those by a Cshatriya ' 
wife, three shares a-piece ; those by a Vaisya wife, two shares 
a-piece ; and those by a Sudra wife one share a-piece. So 
a son of Cshatriya by a Cshatriya wife three shares a-piece ; 
thoseby a Vaisya wife twoshares a-piece, the sons of a Sudra, 
one share a-piece, and so on, a person of one tribe not being 
allowed to marry higher than his own. (Ch. I, Sec. 8, 
V. 1, 2, 3, 4, 5, 6, 7.) 

7. But not so in case of land acquired by acceptance 
of gift. (Ch. I, Sec. 8, v. 8.) The son of a Su^ra wife 
by a man of the regenerate tribe gets no lend, however 
.acquired. 
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8. Eflfects which have been withheld by one co-heir 
from another, and which are discovered after separation, 
are to be divided equally, (Ch. I, Sec. 9, v* 1, 2. 3,) 
and not to be taken exclusively by\him who discovers. 
(lb.v.3.) 

Right of a eon bom after partition, 

1. A son born after separation had taken place during 
the lifetime of the father, of a wife equal in class gets 
the portion which bad been allotted to the father, as also 
to that of his mother, if there be no daughter. (Ch. 

I, Sea 6, V, 1, 2, 4.) But he shares with such of the 
brethren as have re-united with the father. (Ch. f, 
Sec. 6, V. 7.). 

2. But a son by a woman of a different tribe receives 
his own proper share, with the whole of the mothers 
property, if there be no daughters. (Ch. I, Sec. 6, 
V, 3.) Except gifts affectionately bestowed by either of 
the parents after separation. (Ch. I, Sec. 6, v. 13, 14.) 

3. A posthumous son born after partition had taken 
place amongst the brethren gets a share equal with others 
of the same class. (Ch. 1, Sec. 6, vs. 8, 9, 10, and nqte.; 
The share is to be raised by including in the several 
shares, and the income thence arisen after subtracting the 
father s debts, a small part is to be taken from the remain- 
der of the shares respectively, and an allotment equal 
to the portion of the other brothers should be thus formed, 
pb. V. 10.) Except ornaments or other presents which has 
been affectionately bestowed by father or mother on 
any one of the children before separation took place, 
(Ch. I, Sec. 6, V. 13, 14, 15, 16.) 

4. If a son be born to a brother*s widow after partition 
had taken place amongst the undivided brethren, the son 
so bom shall likewise take bis share. (Ch. I, Sec. 6, v. 

II. ) So in case of reunion (Ch. II, Sec, 9, v. 1, 4, 6.) 
Eeunion can take place only with a father, a brother, or 
a paternal uncla (Ch. II, Sec. 9, v. 3. ) 

Of the persons who take the property of another 
and their eharee. 

Sons, prindpod and secondary. 

V 1. The Intimate son or one bom of a legal wife, of 
jaf}]^tribe.(Ph.Z, Sec. l],v. 1, 2.) / 

Soa an apjxunted dau^ter, the appointed 
is conndeim to be the third descnption of' 
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BOBS. (Oh. I, 11, V. 1, 3.) Putrim Putra is of four 
descriptions (See note 3, verse of Bemadri, pp. dl'Sd) 
Oaviama puts the son of an appointed daughter as tho 
tenth in rank. But it relates to one differing in tribe. 
(Cb.l, Sec. 11, V. 35.) 

3. The son of the wife, or one begotten on the wife by 
a kinsman of her husband. He is a Dwyamushayana, or 
son of two fathers by special compact. (Ch. I, Sec. 10, v. 
1,2,3.) Otherwise he is the son of the husband, and not 
of his natural father. (Ib. v. 4, 5> 6 ; Ch. I, Sec. 11, v. 1.) 
He is inferior to the legitimate son, and is a wife’s son or 
Cahetraja. (Ch. I, Sec. 11, v. 4, 5.1 

4. A son of hidden origin, or one secretly produced in 
the house. (Oud’haja) (Ch. I, Sec. 11, v. 6, 39.) 

5. A damsel’s son, or child of an unmarried woman (by 
one of like class) ; he is considered as the son of the 
maternal grandsire, but, if married, he is considered as 
the son of the husband. (Ch. I. Sec 11, v. 1, 7, 39.) 

6. The son of a twice married woman by one of like 
class. (Ch. I, Sec. 1 1, v. I, 8, 39.) 

7. The adopted son, Dottuca or given by his parents. 

(Ch. I, Sec. 11, vs. 1, 9.) Two sorts : simple ; and 

second, son of two fathers ; Dwyamushaytma. VyavoJiara 
Mayue'ha, See Note, p. 71.) 

8. A son bought (crita) is one whom a man, for the 
sake of having issue, purchases from his father and mother. 
(Ch. I,Sec. 11, v. 1, 16.) 

9. A son made, or one adopted by the man himself 
(critrima). (Ch, I, Sec. 11, v. 1, 17.) 

10. Self-given son. (Ch. I, Sec, 11, v. 1, 18.) 

11. Child accepted while yet in the womb by one of 
equal class. (Ch. I, Sec. 11, v. 1, 19, 39.) 

12. The deserted son, or one adopted who had been 
forsaken by his parents (Apavidd’ka). (Ch. 1, Sec. 11, 
T. 1, 20.) 

13. The rule of Menu as to' which of these sqns are 
heirs and kinsmen, and those who are not heirs but kins- 
men. (Ch. I, Sec. 11, V. 30, 31, 32.) 

Shares of eons principal and secondary. 

1. If a legitimate son ' be bom after the appointment 
of a daughter as Putrica Pvira, he takes an equal share 
with the daughter. (Ch. I, See. 11, v. 23.) ^ 

2. But in case of a legitimate son being bOm idter 
adontion. or durinsr the existence of other inferior sons. tiiU 
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adopted or other inferior sous share a fourth par^ of the 
heritage if he be of the same tribe, that as, a son of the 
wife, a son adopted, bought, made, self-given, and desert- 
ed , but if ho be of a diffeient tribe, that is, the damsel's 
son, the son of concealed ougin, the son of a piegnant 
bride, and the son of a twice-inamed woman, he is entitled 
to food and raiment only. (Oh I Sec 11, v. 24, 25, 26, 
28. Special Rule, of Menu, v 29 ) 

3 But if theio be no legitimate son or other pre- 
ferable heir, even the child of an unmarued woman and 
the rest of the adoptive sons may succeed to the paternal 
estate (Ch I, See 11, v 21,27,33) 

4 The son of a Sudia wife does not take the whole 
estate, even on failure of othei issue He takes a tenth 
part (Chap I, Sec 11, v U,42) 

5 Q'he son of a Cskatriya or Vaisya wife takes the 
whole of the property on tiilure of issue by women of 
equal class (Chap I, Sec 11, v t3) 

6 The faonofafemaleslavcpaitakesofashareofaiSttdias 
goods accoiding to the father b chout, but on his deinibe 
he IS entitled to half-share (Ch I, Sec 12, v. 1,21) 

7 The son of a icgeneiate tube by a female slave 
does not obtain a shaie oven by the fathers choice, noi 
the whole estate aftei his demise He is entitled only to 
maintenance. (Ch 1, See 12, v 3) 

The widow 

1. On failure of sons principal and secondaiy, as men- 
houed in Chap 1, Sec 11, as well as of grandsons, the 
widow (lawfully wedded wife patm), succeeds to the estato 
loft by her husband (Ch II, Bee 1, vs 2, 3) “The 
widow of a childless man keeping unsullied her husband’s 
bed, and peiseveiing in religious observances, shall present 
his funeial oblation and obtain his entiio estate (Ch. II, 
Sec l,vs 6) Pio\ ided the husband died sepaiated from hi$ 
co-heirs, and not subsequently icunited. (lb, v 39 ; Chap. 
II, Sec 9, V 1,5,6)* The eldest wife being eldest by good 
qualities may take the whole of hei busband’s estate and 
maintain his other wives (Ib v 38 )f 

* Quere —In case of a petson dying unseparated from his father, mother, 
and bicthrtq, and po$9essed of separate property, who Should be his hen— 
ks fotUti or bw mother, and xn case ot a person dying unseparated from 
bis mothei or brethren, whether the mother oi brothers of the whole blood 
would tike first * 

t Seif Musst Indubunseo Koonwar Giibbuun Koonwar 3 B. L 

m 
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Thethx/ughter. 

1.. On failure of the widow, the daughters inherit. 
(Ch. II, Sec. 1, V. 2 ; Sec. 2, v. 1.) The participation is 
equal or unequal according as they are alike or dissimilar 
by class. (Ch. I, Sec. 2, v. 1.) 

(1.) The unmarried daughter. (Ch. II, Sec. 2, v. 2, 3., 

(2.) The married daughter (Ch. II, Sec. 2, v. 3.) 

• 2. If the competition be between unprovided and en- 
riched daughter, the unprovided one takes the inheritance ; 
on failure of her, the enriched daughter. (Ch. II, Sec. 2, 
V. 4.) But if there be an appointed daughter, neither 
married nor the unmarried daughter succeeda (Ch, I, 
Sea 2, V. 6.) 

Quere . — When the competition is between an unmarried 
but enriched daughter, and a married but unprovided 
daughter 1 

Daughter’s sons. 

1. On failure of daughter, the daughter’s son succeeds 
to the estate. (Ch. II, Sec. 2, v. 6., The grandsons 
take per capita and not p&r stirpes. See Bam Suruth vs. 
Baboo Basdeo. (2. H. C., N. W. P., Rep., p. 168 ; Appendix, 
p. 51, case 33.) 

The parents. 

]. The mother. (Ch. II., Sec. 8, vs. 1, 2, 3, 4.) The 
stepmother cannot take by inheritance from her stepson.* 

Z The father. (Ch. II., Sec. 3, v. 1, 5.) 

Brethren and thdr sons. 

1. On failure of father, the brethren share the estate. 
(Ch. II., Sea 4, v. 1.) 

2. The brother of the whole blood. (Ch. II., Sec. 4, 
V. 5.) But in case of reunion or if a brother dies unse- 
parated they take before the widow. (Chap. 11., Sec. 9, 
va 1,2, 4, 5, 6. Chap. II., Sec. 1, v. 39.) 

3. On failure of uterine brother, those by different 
mothers inherit the estate.f (Ch. 2, ^c. 4, v. C.) 


** Quere . — Do all the step brothers bom of stepmothers of different 
tribes smiceed together, or do they taho according to the rank of ihh sit- 
perior or inferior class of tlieir mothers ? 

■t Lalla Johee Lall vs. Deo Baneekoonwar. Sevestre Con. Mar., 
p. 4^9. Full Bench Ruling in 6 . N. W. R.> p, 173 ; ^^ppendiz, p* 69, 
case 46. 
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4. In case of reunion, or if a half-brother dies unsepa- 
rated, they take before the widow. (Oh, 11., Sec. 1, 
vs. 89 ; Ch. II., Sec. 9, v. 1, 2, 4, 6, 6, 7, 8.) But if there 
be a uterine brother not reunite, and a half brother who 
is reunited, all the brethren take equally. Ch. II, Sec. 
9, V. 10, 11, 12, 13.) 

5. The uterine sisters also participata (CL 2, Sec. 
9 V. 12, 18.) 

6. &me authorities include sisters, brethren meaning 
brothers and sisters. See note Ch. II, Sec. 4, v. 1 ; See 
Venayek Anundrow vs. Luxamee Bai, 9 M, I. A., p. 5, 16, 
case No. 56, appendix, p. 54, and other cases therein noted.) 

7. On failure of brethren their sons succeed in the 
order of their respective fathers as brother of the whole or 
half-blood. Ch. IL, See, 4, v. 7.) But in case of competition 
between brothers and nephews, the brothers, although half- 
brothers take the inheritance, though there be nephews of 
the whole blooci (Ch.^, Sec. 4, v. 7, 8, and note.) They 
take per capita, and not per stirpes. In case there be a 
competition between a separated brother and an unsepa- 
rated nephew, the nephew takes in presence to the brother. 
See Kesabram Mohaputher vs. Nandkishor Mohaputher. 
S B. L. E., A. a, p. 7. 

Stridhuna. 

The succession to the separate property of a woman is 
regulated by the mode of her marriage. (Ch. II, Sec. 11, 
V. 10, 11,)* 

1. In all the forms of marriage, the property first 
devolves on her daughters. (Ch. II, Sec. 11, v. 12;Ch. 
I, Sec. 3, V. 8, 9, 10.) 

2. Eule of Gautama. When the competition is between 
a married and an unmarried daughter, the property goes 
to the unmarried daughter. When the competition is 
between two married daughters, one endowed and another 
unendowed, the property goes to the unendowed daughter. 
(Ch. 1, Sec. 3, V. 11.) This distinction is also laid down 
in Oh. II, Sec. 2, vs. 3, 4, 

3. First, unmarried daughter; Second, unprovidec 
daughter, that is, destitute of wealth or issue ; Third 
married endowed daughter. (Chap. II, Sec. 11, v. 13.) 


, * As in. Kali Yoga, only the four unblamed modes of marriage— 

I>niv^PAr$ha, and Frajapatya, are allowed the heirs acoordin 
tho presccibed forms of marriage, have not been enumerated here* 
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4. (On failure of daughters) daughter's daughter. (Oh. 
II, Sec. 11, V. 9, 12, 16.) If there he a multitude of them, 
they take per stirpes, and not per capita. (Ib. v. 15.) 
See Ch. I, Sec. 5.) If there be daughters .living, a trifle 
•will be given to them. (Ib. v. 17.) 

' 6. The daughter’s sons.* (Ib. v. 18.) 

6. Sons. (Ib. V. 19.) 

7. Grandsons. (Ib. 0-24.) 

8. The step daughters by a rival wife of a superior class 
are mentioned as heirs, but their place in the line is doubt- 
ful. (Ib. 22, 23.) 

9. On failure of these the husband and relatives or 
nearest kinsmen allied by funeral oblations, as mentioned 
in Ch. II, Sec. II, v. 9, 11. take the inheritance. 

10. The heir of a damsel who dies after being affianced 
is the bridegroom to such of the articles as have been 
presented by him (Ch. 11, Sec. 11, v. 29, 30) after payment 
of charges on both sides. But her uterine brothers take 
along with the bridegroom. But when not afiS^nced, her 
brother is the heir. 

11. The husband has a power over the separate property 
of his wiiTe during her lifetime, in case of a famine, or 
for the performance of a duty, or during illness, or while 
under restraint (Ch. 2, Sec. 11, v. 31, 32.) f 
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ACttABADHATA. 

Chapter on Marriage. 

1. After having studied the Vedas, and perfoiroed ^e 

dutira of a Brahmachari, or having done either, and having 
anade a gift to the Gooroo, die student shall ask his permis- 
sion and perform an ablution. » 

2. After having either finished his studies of the Vedas, 
or having performed the duties of a Brahmaohan in the 
manner as before prescribed,! or both, the student shall mve 
wealth to his Gooroo, or, according to his ability, sometMg 
for which the Gooroo may express a desire, and 

form the ablution. But when the stud^t is 

giving anything to his Goo^ then to perform the ablution 

after receiving his permission. 

8. What is he to do after the performance of the ablu- 

After having studied the Ved^ and per- 
formed the duties of a Brahmachan, he s^l mai^ a 
spotless maid.§ He shall marry, one who is not an 

Annolxiorbick) a S8.pind&, &c. ^ j .4 /~ 

' 4 A Sdpmdd is one who is of the same Pvndd (or 

body) as the son is of tihe body of his father, so the " 
fathtf , II and his ancestors are related to the father and mth 
each other in PinM or body, and as the permn is relat^ 
to his mother in PindA or body, so, the motW, he 

isrelatedin PindA to the maternal mandfather.^ Ihe^ 
fore a person is related in PindA to the sistere and broto 
of his^ther. Accordingly, he is related to the brothers 


3H. H. 0. 


i OidUohasff, A girl without a tlemisb, pOBS^ng 

all the ezte^ and intemal beautica. jHere follows As ^ ** 

several Tirtues whidi are to be sought after » tbe choice of a wife, but 

which, are hew omitted as being beyond the scope of die present work ) 
• I ||i £^>aa» «-«ipt~Patemd mndfather and the rest, meaning 

,,i,,l8Weatota«ommei«angfromgrantotber. 

. H material grandfiiithet and tne reati menning 


'"I ' . 4 ' X' 


matemi 
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and sistejra of his &ther. Accordingly, a persQD is Kdated hy 
Pindd or body to his toother’s wife, for a man and '(^ifo 
are of the same body. And, accordingly, wherever there 
occurs the word “ ^pindA,” it is to be understood as 
mediately or immediately related in body. 

■ 5. If Sapindas are to be reckoned by being related in 
body, then there would be no end. This will be spoken of 
hereafter. » • • • * 

As in this wide world every body would be a SipindA, 
this will be very extensive. To prevent this it is said that 
the relation of SApindA ceases with the fifth ancestor on 
the mother’s side, and the seventh of the father’s side. 
First is tfie naan himself, and sixth from the father, and 
sixth from the son are th#SApindAs. But in case of 
descendants of different tribes, it extends to three generations 
from the person himself 

Swmhhaoeeo SvmmooPhcm. 

1. When a man having gone to a foreign country dies, 
his property goes to the (Dayada) heirs, ^ndliavahs, dr 
the kinsmen. In their default the fellow-traders who have 
been sent abroad, and in their default the property goes 
to the king. 

2. When one of several persons associated in trade dies 
after having gone to a foreign country, his property gots to 
his sons or grandsons, and the rest in the order as laid 
down before ; in their default, the property goes to the 
BAndhus, viz., the BAndhus on the mother’s side, that is, 
the maternal uncle of the mother and the rest ; then 
gentiles, that is, those besides the persons mentioned. In 
their default those amongst the fellow-traders who are 
capable of paying the debt and bestowing the funeral cake. 
In their default the king takea The object of the text 
is to exclude pupil, Bramachari, and Brahmins from, 
inheritance, and to indude the persons associated in 
trade. 


NIBNAYAJSmpHD. 

Chapter on Momriage, 

1. The ffiocestors, from the fourth ctegree firom the man 
himself, par1»ke of the tape or offering made after an dila- 
tion with the cusa gram, the partakers of thd funeiai cake 
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are from the &ther, the person who offers the funeral cake 
is the seventh, thesQ are the Sflpind&s to the seventh degree. 

2. !bi that case how can a paternal uncle be a Sapnda ? 

Because the same ancestor who partakes of the (shradh) 

oblation offered by the uncle, also partakes of the oblation 
offered by the nephew, 

3. If some amongst the ancestors who partake of the 
funeral cake offered at a shradh performed by Devil D&tta, 
also partake of, and receive, the funeral cake offered 
by another person in the performance of a shradh, the rela- 
tion of Sd>pinddi exists between that person and Devil 
D&tta. 

4. So, accordingly, the wi^es of such persons are SS>pin- 
d&s, as they assist in such ceremonies, and as by marriage 
the husband and wife have become one person. 

5. Then how can a maternal uncle be a S&pindS, ? 

Because there is affinity in the Devaia (or receiver of 

the funeral cake) in the maternal grandfather. 

,6. In that case a preceptor and a pupil can be Silpind^s, 
as the one has to perform the funeral ceremonies of the 
other. 

So can the king. But the text of Yajnyawalcya 
limits the Silpind^ to the seventh degree of the paternal 
ancestors and fifth of the maternal ancestors. Propinquity 
musf also exist This shows that although relationship 
may exist yet the ascending line of the SS.pindfis is 
limited. 


VEERAUITBODATA. 

On failure of the father's Santan,* the grandmother 
the grandfather, the paternal uncle, his son (Putra) take 
the inheritance according to their order. On failure of 
the grandfather’s ‘Santan,* the great grandmother, the 
great grandfather, the grandfather’s brother, and his son 
(Sfitfi), and similarly others up to the seventh degree being 
^pindds of the same Gotra (or race) partake of the inheri- 
tance.. 

On failure of the S&pindfis, the Sfimonodfikfis succeed. 
The ^maaodd^kis' are ancestors of the seventh degree, 
the ascending line fiom above the S&pindfis reaching as fiu: 
as the memory of birth and name extends. As Menu says, 

' *' EaitilT nee, lioeage ; Amen Coeba ; Oj&pTtng, progeny, a hhi. or 

Wileon’e Suacrit Dictionary, p. 9$0. 
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the Sd.pind4s end in the seventh de^e of anoesjtors, the 
S4maaodli.k^ end in the fourteenth degree the asii^eiid- 
ing line, or as some say so far as the memory of birth and 
name extends, or being of the same Qotra.* * * 

The SHmanodlLkS. nearer in affinity would take in prefer- 
ence to one more remote. 

On failure of Sllm&nod&k&s the B&ndhus succeed. 
There are three sorts of Bindhus : First the B4ndhus of 
the person himself. Second, his father’s Bslndhus, and 
third, the BILndhus of his mother, as mentioned in the 
SmritL “ The son of his father’s sister, the son of his mother's 
sister, the son of his maternal uncle, are a man’s own 
cognate kindred. The son of father’s paternal aunt, the sou 
of father’s maternal aunt, the' son of father's maternal uncle, 
are the B^ndhus of a man’s father. The son of mother’s 
paternal aunt, the son of mother's maternal aunt, and the 
son of mother's maternal uncle, are the Bkndhus of a 
mau’s mother. Amongst them, owing to near affinity, the 
man’s own BS,ndhus first succeed, after them (on failure of 
them) the father’s B&ndhus, and on their failure the 
mother’s Bandhus succeed.” 

In Smriti of Menu, then on failure of them the mevlyas, 
the preceptor, the pupil succeed. The term “ Saculya ” in 
the text includes “Sagotra ” (of the same family), Sfimano- 
d^kas (or kinsman allied by libation of water), the maternal 
uncles and the rest ; and all the Bfindhus. In the text 
of Yogcshwara (Yajnyawalcya) the term B&ndhu includes 
the maternal uncle and the rest, otherwise if the maternal 
uncle and the rest be not included, then their sons would 
be entitled to inherit, and not they themselves, who^are 
nearer in affinity. This would be highly objectionable.* 


PASASARA MADEAVA. 

Bibdhd Proc&rdnum. 

A S^pindS. is one who is of the same Pindd. The SS.pind& 
is one who is within the seventh degree of the ascending 
line of ancestors. Of the seven persons, the person offer- 
ing the funeral cake is one, three of them are the receivers 
of the PindlL or funeral cake, and three of them from the 
great grandfather are partakers of the lape * ; so meu- 
tioned in the Matsa Purina, the partaker of the lape * 

* The o&tina made with a Cum grass of what temsittsinthe thumb 
after offering the mdft, or funeral cake. 
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is bora the fourth aucestor, the partakers of the Pinda* 
are from the father, the gitrer of the Pinda* is 
the seventh person, the S&pind&s are the seven genei'a- 
tioDS. 

Bo in the Marc&ndH Parana, the father, grandfather, and 
the great grandfather, (these three; are the partakers of 
the Finda*; the other three being up to the great 
grandfather of the grandfather are partakers of the lapc 
the person ofieiing the Pinda (funeral cake) is the 
seventh in degree. The S&pind4$ are all the sk ancestors 
from the father. 

Then, in that case, a brother or an uncle is not a Sapinda, 
because neither a brother nor an uncle comes within the 
category above mentioned ? 

They are S&pindas, because the person to whom one 
oflers the funeral cake partakes of the oblation offered by 
another. Therefore the partaking by an ancestor of the 
Pinda offered by an uncle or a nephew, and by the person 
himself, renders that person a S&pind^ of the uncle or 
nephew. 

Accordingly, the wife of such person is a S&pind& to the 
wife of one whose Pinda* is shared by a common ances- 
tor, because she assists in such ceremonies. 

The opinion of certain other sage f is, one who has 
the same body with another individual is a S'^pindfl of 
that individual. The son being immediately related to 
his father in body is S&piudS^ of the father. Accordingly, 
such relation is immediate lietween the father and 
grandfather, and mediate as between an individual and 
his grandfather, and so the mother is immediately con- 
nected with the maternal grandfather in body, so accord- 
ingly the mother is connected in body to her sister, and 
the father with the father’s sister as descended from a 
common ancestor. Accordingly, the wife being connected 
in body to her husband by marriage is a Sd.pmdA So a 
brother’s wife is a S&^pindl 

TARASARA MADHAVA. 

As translated in Ilias Eoonwur ve, Agund Rai. 24th May 
1820. 3 Sol. Rep., Cal , p. 53., Ed. 18G8. 


(* ) Funeial cake. 


( t } Name not giren. 
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In the PAtAbAtA Mddhdva a SdpindA is thus defined : 
those are Sdpindds who arc connected by the tie of con- 
sanguinity, for instance, a father and son are 8S;piudS<s to 
each other, and the body of the father ispeipetuatediirthe 
son without any intervention ; so also the son is by the 
xnitdiuin of bis father a SdpindA of his paternal grandfather 
and paternal greatgrandfather ; so also the son by the 
medium of his mateinal grandfather is a SdpindA of 
his maternal aunt and uncle, and by the medium of 
his paternal grandfather he becomes a SdpindA of his 
paternal aunt and uncle ; husband and wife also aro 
reciprocally SApindd^ beiiig connected by the same oflT- 
spriug. The wives of several brothers aro also Sdpin^^ 
dda to each other, as their respective husbands, with 
whom they are connected by tho^lsame ofispring, sprung 
from tlio same stock. The relation of a SdpindA exists 
whenever the same lineage or consanguinity is found 
to exist. ” 


HAEALATA.* 

By AnirAddhA BhAttd, 

The relation of SApinda is laid down in the Miitsa 
Parana. The partakers of the iape (or offering of tho 
funeral oblation with the Cusa glass) arc from the fourth 
ancestor, the partakers of the Pinda (or fuucial cake) aie 
from the father, the giver of the Pinda is the seventh, 
these seven generations are the SApindas, 

The KftrmapuiAua says : — The relation of the Sipinda 
ends with the seventh person taken in the ascending line 
from the person him^sclf. The relation of SAmanodAka con- 
tinues so far as the memory of birth and name extends. 
Tho father, the grandfather, the great-grandfather, the 
ancestors, commencing from the fourth dcgiee and partaking 
of the l&pe, are the seven generations who are SA,pindAs. 


* This 10 an authoiity in Bengal, It has bicn inaertod hero on account 
of the toxt being fiom the Funtnds, whose authoiity is not denied by any 
of the Indian echoola of Law* 
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Son. 


Grandson (6.) 
Widow (7.) 


Daughter. 


With him takes as co-heir— 
An appointed daughter. (1) 
Son of an appointed daugh- 
ter. (2) 

Adopted son. (3) 

Unmarried daughter if parti- 
tion had not taken place 
during the life-time of the 
father. (4*) 

Grandsons whose fathers 
predeceased the grand- 
father. (5) 

In case the owner had died 
separated from his co-heirs, 
otherwise the mother, tlie 
father, the brother. (8) 

Ist, — unmarried. 

2nd, — married. 


(1) Hit. Gh. 1, Sec. 11, t. 23. If a son be bom after appointmeut, 
tbe appointed daughter takes an equal share. 

(2) Subod’hini in note to v. 31, Sec. 11, Ch. 1. 

(3) If a son be bom after adoption, the share of the adopted son is 
one-fourth. Mit. Gh. 1, Sec. 11, v. 24, 25. 

(4) Unmarried sisters must he disposed of in marriage giving them 
one-fourth of a brother’s own share. Hit, Oh. 1, Sec. 8, y. 5, 6, 7, 8, 9, 
10, 11, 12, 13, 14. 

(5) Alit. Ch. l,Sec. 5, y. 2. 

(0) The allotment of shares of grandsons by different fathers, is 
according to fathers. Mit. Gh. 1, Sec. 6, y. 1, 

(7) Ch, 2, Sec. 1, y. 39. 

(8) There is a doubt as to who would take the inheritance in case of 
a man dying unseparated from his father and brothers, whether the mother 
or the father or the brothers if the father were dead. No such case has as 
yet been tried in our Courts, nor is there any express text on the subject. 
Bee Mit. Oh. 2, Sec. 3, v. 1. In v. 39, See. 1, Gh. 2 of Golebrook^s 
translation of the Mitaeshara the words **from hit eo^heirt** have been 
luied, but they are not in the original. 


The words are separated andnot re-uuited,*’ the words firom his co-heiis ** 
do not occur. But re-union can take place only with particular pei^ns, vrs,, 
ft ,^th®r a brother, or a paternal uncle. If there has been a re^union with 
^a;^owr or an uncle, would the mother or the re«uaited brother or unde 
nee in succession 5 
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If the competition be be- 
tween an enriched and an 
unprovided daughter. (9) 
1st, — the unprovided daughter, 
2nd, — the enriched daughter, 
Mit. Ch. 2, V. 1, 3, 4 
Son of other than appointed 
daughter. Mit. Ch. 2, v. 6. 
The step-mother has no 
right to inherit. Lalla Johee 
Lall v$. Deo BaneeKoon- 
wur. S. N.W. R, p. 173, 
case 4>G, Appendix, p, 53. 
In case of re-union with a half- 
brother, and if an uterine 
brother be living separate 
and not re-united, they both 
shall take and divide the 
heritage. (1 3) Mit., Ch. 2, 
Sec. 9, V. 7, 8. Uterine 
sisters also partake in the 
inheritance. v. 12, IS. 

Uterine brother’s sons. (13) 

Half-brother’s son. (14) 

The Ootraja or Gentiles. 

1st, Sagotra SapindA (16.) 

Paternal grandmother, 

„ „ father. 

Father’s brother (16.) 

,, brother’s son. ^ 


(9) Quere . — Who shall have the preference if the competition be between 
a provided bat an unmarried daughter, and on unprovided but a married 
daughter? 

(10) Mit. Ch. 2, See. 3, v. 1, 2, 3, 4, 6. 

(11) Mit. Ch. 2, Sec, 4, y. 1, 5. 

(12) /Av.6. 

(13) But not so in caso of nephews. If the competition be between 

brothers of the half-blood and the nephews of the whole blood, the half- 
brothers take in preference to the nephews. Mit. Ch. 2, Sec. 4, v. 7. 

(14) But he takes before the brother if the deceased had been living 

separate from his surviving brother, and joint with the nephew. Kesub- 
ram Mobaputtur vs. Nandkissore Mohaputtur. 3 B. L. A.,’u4. (7., p. 
Appendix, case 56, pp. 53, 54. The nephews take per oapii^ and not per 
stirpes as in case of grandsons. Mit. Ch. 2, Sec. 4, v. 7, and note thereto. 

(15) See AddendL 

(16) The brothers and nephews of the whole blood would exclude 
brothers and nephews of the half-blood as above. 


Daughter’s son. 
The mother (10.) 


The father. (10.) 
Uterine brother. (11.) 
Half-brother. (12.) 
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Great grand mother. 

„ „ father. 

Grandfather’s brother. 

„ brother’s son. 

Great great grand-mother. 

„ „ „ father. 

„ grandfather’s brother. 

His son. 

Grandfather’s great grand mother. 

„ „ „ „ father. 

Grat great grandfather’s brother. 

„ „ „ brother’s son. 

Grandfather’s great great grand mother. 

„ „ » „ father. 

„ great grandfather’s brother. 

„ „ „ brother’s son. 

Great grandson. 

Grandson’s grandson. 

„ great grandson. 

„ „ great grandson. 

BrotW’s grandson. 

„ great grandson. 


„ great grandson. 


His son. 

Father’s brother’s grandson. 

„ „ great grandson, 

„ „ „ great grandson. 

His son. 

Grandfather’s brother’s grandson, 

„ „ great grandson. 

„ „ great grandson, 

His son. 

Great-grandfather’s brother's grandson. 

,, „ great grandson. 

» » » great grandson. 

His son. 

Great-great grandfather's brotiier’s grandson. 

,, „ „ great grandson. 

,> » » >, greatgrandson. 

His sou. 

Grandfather’s great grandfather’s brother's grandson, 

» „ great grandson. 

» „ „ great grandson. 

His son. 
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Asdgotrd SdpinM. 

These are classed as Bdndhus. , 

Sister’s son. (17) 

Maternal grandfather. 

„ yncle. (18) 

„ „ son. (1&) 

„ great grandfather. 

„ grandfather’s brother. 

His son. 

Maternal great great grandfather. 

„ „ grandfather’s brother. 

His son. 

Sdmanoddkds. 

The eighth ancestor. 

Brother of the seventh ancestor. 

His descendants to the eighth degree. 

This reaches as far as the fourteenth degree in the as- 
cending line, each line of a particular ancestor running 
down to a descendant in the fourteenth degree would 
be a Sdmanoddkd to the deceased. On failure of the 
Sdraanoddlcds, the Bdndhus succeed. They are^ 

1. The BAndhus of the man himself. 

The sons of his father s sister. 

„ „ mother’s sister. 

„ „ maternal uncle, (20) 

2. The BAndhus of his father. 

Sons of his father’s paternal aunt, 

„ „ „ maternal uncle. 

His father’s maternal uncle, (21) 

Sons of his father’s maternal uncle. 

3. The BAndhus of his mother. 

The sons of his mother s paternal aunt. 

„ „ „ maternal aunt. 

His mother’s maternal uncle. 

The sons of his mother s maternal uncle. 


(17) The sister's son is placed by Nvuda. Pvndita. and Ballam Bbatta 
as next in rank to brother's son. See Hit., Ch. 11, See. 4, y. 7, and the note 
thereto. 

(18) See Mit. Aoharadhaya, in the Addenda. 

(19) He is reckoned as a fiandhu. Mit., Ch. IT, Sec. 6, t. 1. 

(20) He can be classed as a Sapindd. See aboyo. Wc have not placed 
the maternal uncle as a Bdndhu as he has been classed as a Sdpindd. 

(21) We have found no authority, hut by anology ho is an heir. See 

Translation from the Mitaeshara, Chap. SaxnbhooeeQ Sam'^ 

moot'han^. 
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SxKxeasion of Strangers. 

Preceptor. 

Pupil. 

Fellow-student, 

Xicamed Brahmin. 

The King. (22) 


(22) See Hit, Ch. II, Sec. 7, ▼. Oj and Collector of MaeuUpatam vs. 
Caraly Yencatah Naraioapah. 8 M. I. A., p. 600 ; Appendix, p. 37. 




ABBEEVIATIONS 

USED IN THE APPENDIX. 


Abreviation. 


Name of Work, 


Uourkc 


B. E. R. 

A. C. 

O. C. ... 

P. C. 

B. H. C. Reps. ... 

A. O.J. ... 
0. C. J. ... 
B. S. D. A. 


Borr. 


Fultou 

H. C., N. W. P. ... 
Hyde 

“ Indian Jurist’' ... 

Kimpp 

M. S. D. A. 

M. H. C. Reps ... 


M.I. A. 

Marshall 

« 

Montrioii, C. H. L. 


Reports of cases decided. By the 
High Court of Calcutta. By W.M. 
Bourke. 

Bengal Law Reports. 

Do. appellate cases. 

Do. original cases. 

Do. Privy Council Cases. 

Reports of cases decided by the High 
Court of Bombay. 

Do. appellate cases. 

Do. original cases. 

Decisions of the Sudder Dewanny 
Adawlut of Bombay. > 

Reports of cases decided by the Sudder 
Dewanny Adawlut of Bombay. By 
H, Borrodaile. 

Reports of the Supreme Court of 
Calcutta. By Fulton. 

Decisions of the High Court of the 
North-Western Provinces. 

Hyde’s Reports of cases decided by 
the High Court of Calcutta. 

Edited by L. A. Goodeve. 

Knapp's Privy Council Cases. 

Decisions of the Sudder Dewanny 
Adawlut of Madras. 

Reports of cases decided by the High 
Court of Madras. By O’Sullivan 
and Mills. 

Moore’s Indian Appeals. 

Reports of cases decided by the High 
Court of Calcuttii. By Marshall. * 

Cases of Hindu Law decided by the 
Supreme Court of Calcutta, By 
W, A. Montriou. 
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Oudh Sel. Cases ... 


S. D. A., Bom. ... 
S. D. A., Cal. ... 
S. D. A., Mad. ... 
S. D. A., N. W. P.... 


Sel. Rep. 


Cal. 


S. D. A., 


Bom., 

S. N. W. R. 


Sevestre. Cod. Mar. 
Stokes 

Stf! N. M. C. ... 
Suth. P. C. Cases... 
Suth. Rep. 

W. R. 

Wvm. 


Report of Select Civil cases decided 
by the Judicial Commissioner of 
Oudh. 

Decisions of the Sudder Dewanny 
Adawlut of Bombay. 

Decisions of the Sudder Dewanny 
Adawlut of Calcutta. 

Decisions of the Sudder Dewanny 
Adawlut of Madras. 

Decisions of the Sudder Dewanny 
Adawlut of the North-Western 
Provinces. 

Select; Reports. 

of the Sudder Dewanny Adawlut 
of Calcutta. 

„ „ Dewanny Adawlut 

of Bombay. 

Special number of the Weekly Re- 
porter containing Full Bench 
Cases of the Calcutta High Court. 

Sevestre's Reports of the High Court 
of Calcutta in continuation of Mar- 
shall. 

Stoke s Reports of the cases decided 
by the High Court of Madras. 

Strange’s notes of cases decided by 
the Supreme Court of Madras. 

Privy Council Cases edited by D. 
Sutherland. 

Sutherland’s Reports of the decisions 
of the High Court of Calcutta from 
January to July 1864. 

Sutherland’s Weekly Reporter con- 
taining decisions of the High Court 
of Calcutta. 

Revenue, Civil, and Criminal Re- 
porter, containing cases decided by 
the High Court of Calcutta. Pub- 
lished by Wyman and Co. 
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Containing abstracte of cases decided hy the superior 
Courts of India and hy the Honorable the Privy 
Council on points of Hindu Law* Such cases as 
have been decided under the Hindu Law as current 
in Bengal, but which can bear an analogy to the 
Hindu Law as current in the other Provinces of 
India, have been enclosed withi/n brackets thus [ ]. 


ABSENTEE. 

See ^‘Disappearance."' 


ACQUISITION. 

See “Property” — “Acquisition of.” 


ADMISSION. 

1, In a former suit the plaintiff consented to the ques- 
tion then at issue, namely, the validity, of an adoption to be 
tried according to the provisions of the Bengal Law. Hdd, 
that the admission did not, under the circumstances, make 
him subject in all matters (the Law of Inheritance for in- 
stance) to the Bengal law. Rambromo Panday vs, Kameo- 
nee Soondary Dabee. 1 W. R, pp. 124-25. 

2. Held, that in case of ancestral property, the 
admission of a father may be used as evidence against 
his sons, but is not conclusive, and does not stop the sons 
from contending that such admission was collusive or 
erroneous. Nowbut Ram vs. Durbaree Singh. H. C. N. W. 
P. Vol. II., p. 145. 


ADOPTION. 

L Who may adopt 

2. Who may give in adoption. 

3. Who may be adopted. 

4. The form to be observed in adoption. 

5. Time of adoption. 

6. Evidence of adoption. 
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7. Effects of adoptmi. 

8. RigUa of an adopted son in the Dattaka 

form, 

9. Effects and rights under other forms of 

adoption. 

1 . — Who may adopt 

1. A widow may adopt a son with the consent of her 
husband or of her relations. Kanee Sevagamy Nachair 
vs. Streemathoo Heraniah Gurbah. Case 18 of 1814!. 
1 S. D. A., Mad., p. 101. 

2. Adoption by a widow without the permission of her 
deceased husband, nor with that of her caste alleged to bo 
In a distant lan(l, nor confirmed by the ruling power of 
State, considered valid. 

The Hindu law upon the subject discussed. Srcc 
Brijbbookunjee Muharaj vs. Sree Gokoolutsaojec Maharaj, 
1 Borr., p. 202. ^ 

3. A widow is competent to adopt without the orders of 
her late husband, who thereupoix succeeds to his estate, 
provided there had been no prohibition by the husband. 

The husband has full power to adopt a son without the 
consent of his wife. 

The age in which a person may be adopted is not 
fixed in the Shastars. 

The proper person to adopt is the son of one’s own 
brother. If he cannot get him, then one within the seventh 
degree of his own blood relations on the fathci*’s side 
(sugotra supinda). If such a one cannot be found, then 
the same on the mother’s side (usngotra supinda), and in 
default of them the sugotra usupiuda blood relations on 
the father’s side beyond the seventh degree. 

If the (near) relations will not give up one of their sons, 
he should take a son of a sugotra or of a purgotra, no re- 
lation, provided that the boy have not been invested with 
the Brahminical thread. 

The adoption of a nephew is legal if performed by word 
of mouth alone. 

The sin of a forbidden adoption lies with the giver, not 
with the receiver. 

An adoption having taken place, cannot be annulled. 

Huebut Rao Mankur vs. Goviud Bao Bulwunt Rao 
Mankur. 2 Borr., p, 83. 
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4. Adoption by a widow without tlie permission of her 
husband (there Ixiing no prohibition by Ins mother) held to 
bo valid, and that such adopted son was entitled to succeed. 
(See the authorities here cited.) Rauiajee Hurree Bhide 
vti. Thuckoo Baee Bhide, 2 Borr., p. 485. 

5. A widow cannot make a valid adoption without either 
the authority of her husband or the assent of his Sapindas, 
Arundadi Ammal-ys. Kuppaonm^.1. 3 M. H. C. Rep., O'Sul- 
livan and Mills, p. 283. ’ 

C. If a Hindu by his will expresses a wish to be repre- 
sented by the unborn son of a particular person whom he 
names, who has but one son at tho time, and who lias no 
other living at the death of the testator, his widow is not 
bound to wait indefinitely the birth of a second son, but 
may adopt any competent person she thinks proper. 

It is not necessary that the person adopted by a widow 
after the doatli of her husband, should have been named 
by him. It is sufficient that she had his authority to 
adopt, express or implied. This is iudispengable. Veerii- 
pcrmall Pi! lay vs. Naraiii Pillay and others. 1 Str. N. M. 
(!., p. 91. 

7. A Hindu cannot adopt a son, he having already an 
adopted son, and a son born. Yachereddy Chinna Bassapa 
and others vs. Yachereddy Gowdapa. December 4tb, 1835, 
Sutb. P. C. Cases, p. 41. 

8. According to Hindu law current in the Dravida 
country, a Widow, not having her husband's permission, may, 
if duly autliorized by his kindred, adopt a son to him. 

The question — who are the kinsmen whose assent will 
supply the want of positive authority of the deceased 
luisliand ? must depend upon the circumstances of the 
family in each case. There must be such evidence of the 
assent of tlie kinsmen as suffices to show that the act is 
done by the widow in tho bond fide performance of a 
roligioUvS duty, and not capriciously, or from a corrupt motive. 
The wddow cannot adopt, where there is a prohibition by tho 
husband, direct or implied. The Collector of Madura vs. 
Mutu Ramalinga Sathupathy, 1 B. L. R., P. (7., p. 1. 

9. In an adoption made by a Hindu widow, under author- 
ity conferred upon her for that purpose by her husband, the' 
authority must be strictly proved, and, as the adoption is 
for the husband'a benefit, the child must be adopted to him, 
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and not to the widow alone. An adoption by the widow 
alone would not, for purposes of Hindu law, give the 
adopted child, even after |her death, any right to property 
inherited by her from her husband. 

Mdd, in the present case, that the evidence did not 
support the contention that the adopted son of the widow 
had been adopted to the husband. Chowdiy Padam Sing 
V8. Kooer Udaya Sing. 2 B, L. R., P. C., p. 101, 

10. An adoption by a widow after her husband’s 
death, without any authority from him, is invalid. Raja 
Hairoun Chull Sing va. Eoomer Qunesham Sing. 2 Knapp, 
p. 203. 

11. Held, in the case of a ffindoo widow of the Nagur 
Brahmin caste, who had adopted a son, that it was not 
essential that she should have obtained the authority of her 
husband to make the adoption valid. Virbudru Hurry- 
budru m. Baee Ranee. 17th November J84r7, S. D, A,, 
Bom., p. 1. 

1 2. According to the Hindoo law as current in Benares, 
an adoption, made by a widow without authority from her 
husband, is illegal. Rajah Shumsherc Mull va. Ranee 
Bilraj Koonwar. 31st January 1816. 2. Sel. Rep., Cal., p. 
216. 

13. The permission of the husband is necessary to 
legalize adoption by his widow in the Duttaka form. Jai 
Ram Dhami va. Musan Bhami. 14th January 1830. 
6 Sel. Rep., Cal., p. 3. 

14. [A Hindoo widow cannot, on the death of one adopted 
son, adopt another ^without special permission to do so. 
Gournath Chowdry va. Amopoorna Chowdhrain, 27th 
April 1852. S. B. A., Cal, p. 332.] 

16. [A power to adopt cannot be given by a disqualified 
landholder without the consent of the Court of Ward.s. 
Ncelakunth Dutt va. Anundomoye Chowdrain. 30th 
April 1855. S. B. A., Cal, p. 21 8.] 

16. The right of a Bruracharee to adopt rests on local 
usage. Qiinnapa Beshpandee va. Sunkapat Besbpandee. 
Sel. Rep., S. B. A., Bom., p. 229. 

17. A widow can, notwithstanding any default of 
authorization by her late husband, adopt a son by the 
consent of her husband’s nearest male relations. Appanien- 
gar Alemaloo Ammal. M. S. D. A. 185& p. 5. 


APPENDIX, 


V 


2. — Whx> may givem adoption. 

18, If the father of the boy to be given be dead, the 
consent of the elder son as representing him, is sufficient ; the 
consent of the mother may be presumed from circumstances, 
Veerapermall Pillay m Narain Pillay and others. 1 Sfcr, 
N. M. C. p. 91. 

19, Although a widow may not have obtained the con- 
sent of her husband during his life to give their child in 
adoption, it is nevertheless competent to her, having 
obtained the consent of her father, brothers, &c., to give her 
younger son in adoption. Amachellum Pillay vs, Jyasamy 
Pillay, Case 5 of 1817, 1 S. D, A., Mad., p. 154. 

20, [Semhle, — ^The Hindoo law does not prevent a leper 
from giving his'son in adoption. Aunundmohun Mozoomdar 
vs, Govind Ch under Mozoomdar. Siith. Rep. p. 173.] 

21, A woman after her husband’s death is incompetent 
to give her only son in adoption as a Dwyamushyayana 
without authority previously given by her deceased 
husband. Debee Dial and Mussamut Hullasoo vs. Hur 
Hor Singh. 29th December 1828. 4 Sel. Rep. Cal, p. 320. 

8 . — Who may be adopted. 

22, An orphan cannot be adopted. Subbaluvamah vs. 
Ammakutty Ammul, 2 Stokes, p. 129. 

23, A son-in-law cannot be adopted. Saundariyammul 
vs. Kamatchiy Ammul. M. S. D. A. 1859, p. 250. 

24, A person of the Sudra caste may adopt a son from 
a'Gotram different from his own. Rungama vs. Atchama. 
4 M. I. A., p. 1. 

25, The adoption of a sister or of a brother, to the preju- 
dice of the legal heirs is illegal and invalid. Tooloovya Chetty 
vs, Coraga Chetty. 13 October 1849. S. D. A. Mad., p. 57. 

26, The weight of authority is against the validity of an 
adoption of one upon whom the Upanayana has been 
already performed. In strictness, there is no authority on 
the other side. P. Venkatesaiya vs. M. Vencata Charlu ; 3 
Mills M. H. C. Rep., p. 28. 

27, The adoption of an elder son is improper, but not in- 
valid. If a man have two wives and by the first a son, and 
by the second several ; the elder of those by the younger 
wife may be given and received in adoption. Veerapermall 
Pillay m Narain Pillay and othersi 1. Str. N. M. 0.^ p, 91« 




.VI 


APPENDIX, 


28. Adoption by a woman of a female heir is not 
permitted. Doe Dem. Hemcower Bye Hanscower Bye. 
jMontrioii, C. H. L., p. 553. 

29, Adoption by a childlessHindu of the Vaisya or third 
class of Hindus of his sister's son, upheld. Kamalinga 
Pillai vs, Sadusive Pillai. 11 M. I. A., p. 50G. 

30, It is now well-settled law that the adoption of a sister's 
son by a Hindu of the Vaishya caste is valid. Ganpatrao 
Vioreshnar et al vs, Vithobloa Khandappd. et al. Vol. 
IV., B. H. C. Rep.. A. C. J., p. 13a 

31. The adoption of a brother’s eldest son by another 
brother's Vidow is invalid. Jugbundoo Ram Singh 
RadhaSham Narendro Mahapattur. 30th November 1859. 
S. I). A., Cal, p. 1556. 

S2. Tbeadoptionofabrothcr is invalid. Moottia Moodeb 
ly vs, Uppon Vcncata Chary. M. S. D. A, 1858, p. 117. 

33. [By Hindu law, an only son may be ado])ted oven 
after tonsure, Joy money Dossee vs. Sibosoundry Dossee. 1. 
Fulton, p. 75.] 

34. [The adoption of an only son is bkmoable, but when 
done, it is valid. — Ibid,] 

35. The adoption of a brother's eldest son by another 
brothers widow is invalid. Jugbundhoo Run Sing vs. 
RaJhashani Norondro Mohapatter. 30th Nov. 1859. S. D. 
A„ Cal, p. 155G, 

3G, [The adoption of an only son is invalid. Rajah 
Opendra Lai Roy vs, Sriiauti Ranee Prosuima Moye. 1. 
B, L. R., A, C\ p. 221.] 

37. The adoption of an only son is, wlien made, valid 
according to Hindu Law. Chinua Gauudan vs, Kiimara 
Gaundan ; 1 Stokes, p. 54. 

38, An only son cannot be legally given or received in 
adoption ; therefore it is not lawful for a man to adopt 
the only sou of his brother in preference to the youngest 
son of his paternal uncle. But if such an adoption should 
iake place, although both the giver and receiver in adoption 
have thereby committed sin, the adoption is valid. Arna- 
jbellum Pillay vs, Jyasamy Pillay. Case 5 of 1817, 

I a D, A Mai, 154, 

89, Semble , — An only son once adopted, the adoption 
sannot l>e invalidated. Nundram and others vs, Kasee 
Pande and others, 30th June 1825, 4 S, X>, A., Mad., p. 70. 
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40. Neither length of time after the decease of her 
husband, nor the adoption having taken place at other than 
the place of residence of the parties, nor want of the permis- 

, sion of the ruling authorities, are sufficient grounds for 
setting aside an adoption once made with sufficient cere- 
monies. 

The following Vyvustha was given in this case : — 

1 . An adoption should be made in the following 
line : A younger sou of a brother, failing him 
a sou of a Sagotra Sapinda, and failing him of the 
Jiit. 

2. The period of adoption is nowhere restricted in the 
Shastars, but it must be after the widow has attained 
the age of puberty ; and, if duly performed, must be 
upheld. 

3. The place for performing the ceremony of the adop- 
tion is nowhere restricted to the place of the resi- 
dence of the family adopting ; a boy may be taken 
for adoption wlierever he may be found, and if the 
adoption is made in observance of proper ceremonies, 
it will bo valid. 

4. The Mitaeshara is silent as to whether tlie husband’s * 
order is re(|iiisite or not for a widow to adopt ; and 
the Muyooka declares the order not requisite, though 

wife can only adopt under her husband’s consent 
during his lifetime. It is written in the VeerA,mitro- 
daya— “He who is without children, let him adopt that 
ho may avoid the place of torment,” and therefore a 
widow is permitted to adopt without having received 
the express command of her husband. 

The adopted son wull inherit the same as a son born in 
wedlock, the property of both the adoptive father and 
mother. Bhaskor Buchaijee vs, Narro Kagoonath. Sel. 
Rep., S. D. A., Bom., p. 31. 

41. Adoption of a grown man of another tribe is not a 
regular adoption. Sheo Narain vs, Mussamut DoogaDall, 
Oudli Sel. Cases, part 2, p, 141. 1 6th October 1 862. 

42. According to the Law current in Mithila, a brother 
cannot be adopted by a brother. Bal )00 Runjeet Sing vS, 
Baboo Obbye Narain Sing. 26th July 1817. 2 Sel, Rep. 
CaL, p. 315. 


See cases 3, 6, a^ito. 
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4 . — The form to be observed in adoption. 

43. Essentials of adoption by the Hindu law are the 
giving and receiving. Veerapermal Pillay vs. Narain Pillay 
and others. 1 Str. N. M, C., p. 91. 

44. A verbal power to adopt is good by Hindoo Law. 
Soondur Koomaree Dabea m GuddadtoPershaudTewary. 
7. M. I. A., p. 54. 

46. [In a suit for confirmation of a right to adopt a son 
and to cancel deeds of agreement to give and receive the 
defendant’s son in adoption. Held, that to complete an 
adoption, there must bo an actual giving and receiving, and 
that the execution of the deeds was not suflScient. Held 
further, that the plaintiff was entitled to a declaration of 
the cancelment of the deeds, as they might hereafter cast 
a cloud over her title. Srinarayan Mitter vs. Srimati 
Krishna Sundari. 2 B. L. R, A. G., p. 279.] 

46. Where the gift and acceptance of a second son pre- 
ceded the death of an elder son, it was held that the full 
completion of his adoption was legal. Mussamut Dullabha 
Devs. Mull Bebee. 27th July 1830. 5 Sel. Rep., Cal, p. 50. 

; See Cases 3, 4, 5, 6, 9, 10, 11, 12, ante. 

6 . — Time of adoption. 

47. The sooner adoption takes place after the death of 
the deceased the better. The adoption is good, though 
the adopted be above five years of age, and have undergone 
the ceremony of purification, provided he be the son of 
a near relation of the adopter, though not a Sagotra, i. e., 
not descended from a direct male line from one common 
male ancestor. 

The restriction as to age respects only the three superior 
classes. The criterion is not the particular age of the 
adopted, but whether he has undergone the ceremony of 
inauguration, namely, that of tonsure and boring the ears, 
yeerapermall Pillay ve. Narain Pillay and others. 1 Str. N. 
M. C.,p. 91. 

48. The adoption of a married boy is illegal. Ranee 

Sevagamy Nachiar va. Streemathoo Heraniah Gurbah 
Case 18 of 1814. 1 S. D. A., Mad., p. 10. ^ . 

49. An adoption of a married man twenty-eight years 
old, though of the Sudrd caste, was held to be invalid, at 
adoption after marriage being illegal and void, Chett} 
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Colum Prusunua vs, Chetty Colmn Moodoo. Case 7 of 
1823; 1, S. D, A., Mad, Dec, p. 40G. 

60.. The rules fixing the ago at vvliiHi a child may bo 
adopted are not the same in every caste. A child may be 
adopted from the twelfth day after its birth to the day 
of the UpanayahAy or tying on the thread worn across 
the body : the age for performing tlm Upanayand 
is for Brahmans eight years, for Kshetriyas eleven, 
for Vaisyas twelve : Sudras may be adopted till tlic 
sixteentli year. Ranee Sevagami Nachair vs. Strccinathoo 
Heraniah Gurbali. Case 18 of 1814. 1 S. D. A, Mad. 

p. 101. 

51. Age of five years docs not limit tlie period of 
eligibility for adoption. Mnssamiit Diillabha De vs. Mann 
Bibi. 27th July 1830. 5 Sol. Rep, Cal, p. 50. 

52. Tonsure performed in the family of a natural father 
after gift has no vitiating effect. — Ibid, 

53. The adoption of a Soodur (otherwise eligible) is per- 
missible at any age previous to Ins marriago, as tliat of 
bo 3 ^s of the higher castes is at any ago hel’ore investiture 
of the tlircad (oopanyana). Gour Nath Cliowdry vs. Arno- 
poorna Cliowdrain. S. T). A., Cal., 1S52, p. 332. 

54. A, a Bralimin boy, when given in adoption to his 
uncle, was of the age of twelve years. Ileldy that the 
initiatory ceremony of investiture not liaving been i)or-' 
formed, Lis adoption was valhi. Ramkissore Acharj 
Cliowdry vs. Blioobun Moye Dabca. S. D. A.. Cal., 7tii 
March 1859, p. 229. 

55. Plaintiff' was entitled to a share of tlio estate of tlie 
defendant, a widow, in case the defendant should die 
Avithout liaving exercised the right to adopt under the 
direction of lier husband. Defendant liaving failed to 
adopt within a year, plaintiff sued for his share. Jleld, that 
the plaintiff* had no title to present possession, and that tJio 
suit must be dismissed. Raniuu Aminal vs, ISubban Annair. 
2 Stokes, p. 399. 

5G. The adoption of a Brahmin is valid if made before the 
TJpanayanam had been p(Tfoi'mcd, though tlio boy may 
have passed the age at wliich that ceremony oug/i^^ accord- 
ing to strict rule, to have been accomplished. Sreenuvas- 
sein vs, Sashyamonul. M. S. D.' A., 1859, p. 118. 

(See Case 3; ank. 
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6 . — Evi(knce of adoption. 

57. The greatest strictness is required in evidence to 
prove an adoption in a Hindu family. Sooturgen Sutputty 
V8. Sabitra Dye. 2 Knapp, page 287. 

58, In a case to set aside an adoption, on the ground 
that the ceremonies had not been performed, where there 
was satisfactory evidence showing that the adoption had 
been continuously recognised for a series of years, and that 
the party adopted had been in possession, either in person 
or through his guardian, of the property in dispute, 
Held^ that the Court may well dispense with formal 
proof of the performance of the ceremonies, unless it 
were distinctly proved, on the part of the plaiutifiF, that 
the ceremonies had not been performed. Saboo Newa vs. 
Nahagun Haiti. 2 B. L. R. Appendix, p. 51. 

59. Among Sheikhs, adoption may be inferred from con- 
duct, without ceremonial. Doe Dem. Kissen Chunder Shaw 
V8. Baudam Bebee. Montriou C. H. L, p. 52i. 

In cases in which permissions to adopt arc propounded, 
contemporaricty of execution and publication is the best 
test of the genuineness of the deed set up, and in tlio 
absence of this test all the circumstances bearing upon 
the alleged deed, and all the probabilities for and against 
ks genuineness, must be thoroughly considered. Ranee 
Monmohccnee vs. Rajnarain Bose. 21st February 1857. 
a D. A., Cal, p. 24tfc, 

60, [That a valid regular judgment in this country upon 
the status of an alleged adopted son is a judgment in reSn, 
and as such conclusive and final against all the world ; 
and that a summary adjudication of the same nature, 
though not conclusive, is primd facie proof of the fact 
adjudicated, and sufficient to throw the burden of disproving 
the same on the opjjosite party. Collector of Moorshedabad 
VB. Kistomonco Dabea, and " Kassessureo Dabea vs. . the 
same. S. D. A, Cal., 30th April 1859, p. 519.] 

Cl. Heidi that ceremonial adoption was Necessary to 
constitute a son (not begotten), and in the absence of proof 
of such adoption, a right of inheritance could not lx> admitted. 
Luchman Singm Government. 29th March 1866. S. D. A., 
N.W. P. 

62. In a former bond fide litigation to which thevdefen- 
^ daut was no parly, the status of the plaintiff as an adopted 
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son was in issue, and disposed of in his favor. Hcldy 
tliat that was good evidence of tlie adoption in the absence 
of better evidence for tlie defendant. Seetarain V8. Jiig- 
gobuudo Bose. 2 W. 11., p. 168. 

See Cases 8, 9, ante. 

7 . — Effects of adoption. 

63. A member of a Hindu family cannot, as such, in- 
herit tlie property of one taken out of that family by 
adoption. The severance of an adopted son from his naturai 
family is so complete, that no mutual rights as succession 
to property can arise l)etween them. Srinivasa Ay^angar 
vs. Kuppan Ayyangar, 1 Stokes, p. 280. 

64. The theoiy of an adoption is a complete change of 
paternity ; the sou is to be considered as one actually 
begotten by the adoptive father and is so in all respects, 
save an incapacity to contract marriages in the family from 
which he was taken* In the Andara country, as in Bengal, 
a Brahmin cannot adopt his sisters son. Narasammal vs. 
Ballarama Charlu, 1 Stokes, p. 420. 

65. An adoption by a widow has a retrospective effect, 
and, relating back to the death of the deceased husband, 
entitles the adopted to succeed to his estate. A document, 
purporting to bo a deed of adoption does not recpiire 

be stamped. Tliije Vyankatrao Anand-rao Nimbalkcr 
vs. Jayavantrav Bin Malharrao Ranadien, 4 B. H, 0. Rep., 
A. G. J., 191. 

66. The natural mother of an adopted son may, as 
nextfriendf sue to establish his right, legal extinction of 

her maternity notwithstanding. Mussamut Dulubb De vs. 
Maun Bibi. 27th Jnl}" 1830. 5 Sol. Rep., Cal, p. 50. 

67. [The relatives of an adoptive mother inherit the pro- 
perty of her adopted .son, just as they would have succeeded 
to a natural born son. Gungpersaud Roy -ys. Brijessurreo 
Chowdrain. 3th July 1859. S. D. A., Cal p. 1091.] 

68. [Power to adopt inaAvidow docs not, per se, according 
to Bengal School, divest her of her life interest. Bamun. 
Doss Mookerjee vs, Tareenee Dabec. 30th September 
1850. S. D. A., Cal, p. 533.] 

69. The adoption by a Hindu widow of an only 
son, if valid in every other respect, cannot be set aside 
by reason of the adopted being an only son of an advanced 



APPENDIX. 


XU 


age. Iluye A^yandratrao Annnd Rao JSimbat Kar V8, 
Jayavautmr Bin Malliarao Ranadieu. 4 B. H. C. Hep., 
-d. C\ J., p. 191. 

70. An adoption onco made in proper form cannot be sot 
aside, though both giver and receiver in adoption may 
have committed sin in allowing it. Vishram Baboorow 
V8. Narainrow Kasee. 15th May 1857. S. 1). A., Bom., p. 26. 

See Cases 3, 4, ante. 

See “ Liability of an heir,’^ 6. 

8 . — Rights of an adopted son in the Duttakaform. 

71. An adopted son has all the rights of a son born. 
Moharajah Juggurnath Sahaic vs. Musst. Mukhuii Koon- 
war. 3 W. It., p. 24. 

72. No cause of action tosiic to setaside illegal acts of an 
adopting mother, arises to the adpoted son either from the 
date of his obtaining possession, or from the date of final 
decision in any case brought for him or against his 
mother, or by or against him to prove or disprove the va- 
lidity of his adoption. Kishen Mohim Koond vs. MuJdun 
Mohun Towary. 5 W. K., p. 32 ; 1 Wym., p. 74. 

73. An adopted son is entitled jointly with his adoptive 
father to the ancestral estate, and also to the profits ac- 
4fciing after his adoption. Sudauund Mohaputtur vs. 
Soorjomonce Dabee. 8 W. B., p. 486 ; 5 Wym., p. 5. 

74. A Hindu whoso adoption is invalid, is entitled 1o 
‘ loaintenance in his adopter s family. As against an adopted 

son suing for his share of the ancestral estate, the Law 
of Limitation does not begin to run until the allotment 
of such share has been demanded and refused. A share of 
an adopted son is one-fouith of the share of a son horn to 
the adoptive father, after the adoption. Ayyon Muppanar 
vs. Niladhatchi Ammah 1 Stokes, p, 45. 

75. The adopted son of one whose alleged adoption has 
been held invalid can make no claim through his adoptive 
father to be maintained by the alleged adopter. 

The natural rights of a person adopted remain unajBfectcd 
when the adoption is invalid. Bawain Sankara Pandit vs. 
Ambabay Ammal. 1 Stokes, p. 363. 

76. An adopting father cannot disinherit a son properly 
adopted agreeably to the laws of the DharmA ShastrA 
even for bad behaviour j neither can he adopt another son. 
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But slioukl a man take anothei* for tlic purpose of adopt- 
ing him, and change his miucl before full performanco 
of the ceremony for adoption, as laid down in the Shastra, 
he is at liberty to put aside the first person, and to adopt 
any other whom ho may choose. Dace vs. Alotee Nuthoo. 
Gth October 1813. 1 Burr., 84. 

77. [A Hindu died after leaving direction to his widow 
to adopt a son. Upon a partition of the joint property 
amongst his brothers and widow, a certain property was 
allotted to his widow as her share of the joint property. 
Afterwards, in 1849, his brothers dispossessed the widow. 
In 1851 she adopted a son who attained his majority in 
1SG5, and in 18GG instituted the present suit for possession 
of the property. Heldy that the possession of the widow 
previous to the adoption, was not that of a trustee for the 
son to be adopted. Heldy that the suit Avas bari-ed by 
lapse of time. Gobind Chandra Surma Mozoomdar vs, 
Anaud Mohuii Sarma Mozoomdar. 2 B. L. R. A. (7., 
p. 313 .j 

78. V,y a zemindar in the Northern Circars, in Madras, of 
the Soodra caste, being childless, adopted, with the consent 
of his wife, a son J. At the time of this adoption, lie 
executed a deed with the natural father of by which 
he undertook to make him heir to his zemindary and- 
wealth. V. subsequently married a second wife, and 
during the lifetime of his adopted son J. adopted a 
second son ii. Both these adopted sons lived in V's 
house, who, while they were minors, made a division of 
his ancestral and other estate between them in certain 
pi oportioris. J., when he came of age, entered into posses- 
sion (»f his share for him, and died during his minority. 
At V^s death J. claimed the right of succession to the 
wh(de of Vs estate and property, insisting that V, was 
precluded from alienating any portion of the estate to the 
prejudice of his first adopted son, and that the adoption of 
R. during his lifetime was illegal and void. The Sudder 
Dewanny Adawlut at Madras decided that the second 
adoption was valid. Held, upon appeal by the Judicial 
Committee of the Privy Council, reversing that decree, first, 
that, according to the Hindoo law, a second adoption of 
a son, the first adopted son being alive, and retaining the 
character of a son, was illegal and void. 


XIV 


APPENDIX. 


T.he consent of a wife to the adoption of a son by her 
husband, a childless Hindoo, is not essential to the validity 
of the adoption. Adoption is the act of the husband 
alone, although the wife may join in it. Rungama m 
Atchama. 4 M. I. A., p. 1. 

79. A childless Hindoo, by deed, directed his wife to adopt 
a child. After his death his widow brought a suit for 
a partition, and to bo put in possession of her husband’s 
share in the joint undivided estate. Pending the suit, 
she adopted a son. By the Hindoo law, the act of 
adoption divested the property from the widow, and vested 
it in the adopted son, subject to the maintenance of the 
widow. Notwithstanding the adoption, the suit was 
prosecuted in the widow’s name, and a decree made, direct- 
ing her to bo put in possession. Held, in such circum- 
stances, that she prosecuted the suit as the guardian of the 
adopted son, and was put into possession as his trustee, aud 
accountable to him for the profits of the property. Dhurm 
Das Pandey vs, Mussamiit Shama Soondery Dasseo, 3 
M. I. A., p. 229. 

80. [An adopted son, according to the Hindu law, is 
entitled to succeed to his collateral as well as direct rela- 
tions, by adoption. Sumboo Chundcr Chowdory vs, Nurain 
Dibeh. 3 Knapp, p. 55.] 

81. [A, being childless executed a deed of Onoomuttce 
Putro, by which he gave permission to his wife to adopt a 
son. He afterwards had a son B, by his wife U, Two years 
after his son’s birth, and while he was living, he executed 
another Onoomuttce Putro, whereby he authorized (?., in 
case of B's death, to adopt a .son. B, on coming of age 
succeeded to the property of his father, who had died. B, 
died childless, leaving a widow D, Some time after Es 
death, C. exercised the power given her by A, by adopting 
a son Q, Held, first, that the instrument was simply a per- 
mission to adopt, as, in the absence of any devise, it could 
not be considered as of a testamentary character ; second, 
that the adopted son by the Hindoo law takes by inheri- 
tance, and not by devise, and as by that law, in the case of 
inheritance, the person to succeed must be the heir of the 
full owner, and his wife succeeded at his death as his heir 
to her widow’s estate ; third, that the adoption by B, was 
void, as the power was incapable of execution. Mussainut 
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Blioobun Moyce Dcbia V8, Ramkissoro Acharj Chowdry. 
10 M. I. A, p. 279.] 

82, In this case the defendantadopted the plaintiff, when 
ho was a child. During his minority his adoptive mother, 
the defendant, squandered away her late husband’s pro- 
perty, and contracted debts. Afterwards she refused to 
renderan account to him as to how she hadmanaged the pro- 
perty in' question. Hddy that an adopted son was, by Hindoo 
law, liable for the bond fide debts of his adoptive mother. 
She was bound to render to him an account of her late 
husband s property, or pay the damages claimed. Nurhur 
Shamrao vs, Yeshoda Baee Kome Sham Row Govind and 
Narrain Bappoojee Bheeday. 23rd March 1817. S. D. A, 
Bom., p. 65. 

83. [An adopted son is not actually precluded from ever 
questioning acts done by his mother during his minority, 
or before his adoption, in the maimer as any other rever- 
sioner. Yet a sale by a widow, with the consent of all 
legal heirs at the time existing, and ratified by decrees 
of Court, is binding ou reversioners as well as on an 
adopted son adopted long after the sale. Rajkristo Roy 
vs. Kissorymohuu Mozoundar. 3 W. R., p. 11.] 

81. The heirs of a Hindoo in Shahabad (governed by the 
Mitacsliara) being a real and an adopted son, the adopted 
son takes one-fourth, and the real son takes three-fourths, 
of his property. Preag Sing vs. Ajoodliia Sing. 27th 
December 1 825. 4 Sel. Rep., Cal, p. 96. 

85. [An adopted son does not inherit the property left by 
tlie father of his adoptive mother. Gunga Mya vs. Kisseii 
Kissore Chowdry. 17th December 1821. 3 Sel Rep., Cal, 

p. 170.] 

80. [An adopted son has an absolute vested interest 
from dato of actual adoption. Bamun^Dass Mookerjee vs. 
Tarceuec Dabuo 30th Sept. 1850. S. D. A, Cal., p, 533.] 

87. An adopted son is liable for the debts contracted by 
the widow as proprietor of the estate-^before^the adoption, 
when such debts are contracted under necessity and for 
the benefit of the estate. Manicmulla Chowdrain vs.^ 
Parbuttee Chowdrain. 28th April 1859. S. D. A., Cal, 
p. 515. 

88. Whcjpo a Hindu has adopted a son, he acquires the 
rigdits of a sou Iwrn iu the hereditary immoveable property 
of tlic adoptive father ; and he cannot be deprived of these 
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rights by the adoptive father afterwards assiiiaing to adopt 
a second son, and settling the hereditary property upon 
such adopted son, coupled with declarations tliat the fifst 
son was disinherited. Sudanund Mohaputher vs. Bono- 
malee. 1 Marshall, p. 317. 

89. An adoption of a second son duringtho lifetime of a 
previously-adopted son is inoperative. — lb., p. 317. 

90. [P. D., a Hindu, inhabitant of Calcutta, being with- 
out male issue, duly adopted two sons, M. D , and 8. D. 
simultaneously, giving M. D. to his elder wife, and 8. D. 
to his younger wife, and died leaving the said wives and 
adopted sons him surviving, having by his will appointed 
his wives and his brother his executors, and empowered 
his wives to adopt another son each, should the son given 
ber'^dic without issue. 

The most important part of the will bearing on the 
distribution of P. Us property was as follows : — The 
“ residue shall remain as my estate, which shall be received 
by rny two adopted sons in equal shares,'' The clause 
in the will conferring the power of adoption was as 
follows : — “ Having adopted two sons, I have given my 
‘‘ elder son to my elder wife to bring him up. and my 
“ younger son to my younger wife to bring him up, and 
“ they both are respectively nurturing the said two sons 
as sons born of tlicir own womb. If either of these my 
‘‘ two sons depart this life without issue, which God forbid, 
“ I direct either of my wives, whose foster son shall have 
“ died, to take another son in adoption pursuant to this 
“ my direction, and having done so, should a similar mis- 
“ fortune happen, she shall have the option of adopting 
other sons in succession." 

8. D. died an infant and unmarried, * and thereupon 
8. 8. D. the second widow adopted 0. D. 

M. D. sued for a declaration tliat the adoption of 0. D. 
by if. 8. D. being invalid by Hindu law, 0. D. cannot 
inherit any of P. Us property ; and finally prayed that 
the plaintiff might be declared the only son and heir of P. D. 

Hdd, (by Pbear, J.) that twin adoption is wholly void as 
creation of an heir. 

That the power of adoption is strictly limited to pro- 
curing a substitute for a son (either of the body, or 
adopted directly, or indirectly), who, if he had existed, 
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would have prevented the power from arising, and this 
power always arises when, without its exercise, there woqld 
be no one who could perform the adopting father’s funeral 
obsequies. The existence or non-existence of a wife not 
forming an element in the question. 

That a husband cannot confer on his wife a larger power 
of adoption than he himself, acting under the same circum* 
stances, would possess, and the power of adoption given 
by the will, and the adoption under it were valid. 

That the power of a Hindu of Bengal to dispose, either 
by deed, inter vivos, or by will, of all his property, ances- 
tral or acquired, extends equally to distributions in regard 
to time and person, and the residue given to the two 
(supposed) adopted sons was a sufficient designation to 
support the beciuest. Also, Jhat the direction for a sub- 
stituted adoption, in case either of tlie first (abortively) 
adopted sons sliould die without issue, and for succession 
to the share of such deceased son, was a valid limitation to 
the substituted successor of the first (abortively) adopted son. 

Semble . — Evidence of customary practice, general or 
local, is receivable. Bourke, p. 189, 

The decree dismissing the suit was confirmed on appeal, 

* but upon other reasons. Per Peacock, C. J., and Pundit, 
J,, — Trevor, J,, dissentient 2 Indian Jtvrist, p. 24.] 

91 [A sale in execution of a decree against the adoptive 
mother, not personally but as guardian of her adopted 
son, and not for a personal debt but for payments made 
by co-sharers of Government revenue on account of the 
adopted son to preserve their joint property, is good as 
against the adopted son, the co-sharers being entitled to 
look for the money so paid by them to the estate which 
has benefited by such payments. But satisfactory proof 
is necessary, the recital in the deed not being sufficient. 
Roopnioiijooree Chowdrauee vs. Ham Loll Sirkar. 1 W, 
li, p. 145.] 

92. [Acts done by an adoptive mother, done by her as a 
childless Hindu widow, previous to her acting upon the 
permission to adopt, which she held from her Jate husband, 
do not bind the adopted son. Ranee Doorgasoondery vs^ 
Ramuauth Diitt. 13th March 3856. S. D. A., Cal. p, 173.] 

93. [In Bengal, where the Dyabhaga prevails, anadppt- 
ed son succeeds collaterally, as well as lineally, iu the faihily 
of his adoptive father, that is, to the Aornates or Sapindas 

c 
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of his adopting father. Whether he succeeds to the 
Bundhoo or cognate relation, was not then before the Court. 
Lokenath Roy vs. Shamasoonderee. SOth December 1858. 
a D. A., CaL, p. 1863.] 

94j. [An adopted son is entitled to share collaterally, and 
the son of an adopted son is entitled to the rights of his 
father. Kishennath Roy vs, Hun'ee Gobindo Roy. 12th 
January 1859. S. D. A., Cal p. 18, and Gooroopersaud Bose 
V8 Rashbehary Bose. 2nd April ISCO. 1. S. D, A., Cal, 
of 1860, p. 411.] 

95. [An adopted son represents bis adoptive father 
to whose share he is entitled, and takes the same share 
with heirs other than the legitimately begotten sons of 
his adoptive father. Taramonee Bhuttacharjec vs. 
Kirpamoyee Dabee. 9. W. R.^page 42 3; 5 Wym., p. 251, 
See Sumboochundor Chowdry-ys. Narain Debi. 3 Kanpp., 
p. 55 ; or 5 W. R, p. 100., P. C. Rulings. 

96. The adoptee loses all interest and title in the 
property of his natural family. Appaniengar vs. Alemaloo 
Ammal. M. S. D. A. 1868, p. 5. 

97. Under the Hindu law, an adopted son forfeits all 
rightof inheritance in bis natural family. Oonamalla Auchy 
vs. Mungalam, M. S. D. A. 1859, p. 81, 

98. If an adopted son die without issue, the property of 
the adopter goes, at liis death, to his natural heirs. Satea^ 
manyah vs. Parvati Ammal. M. S. D. A. 1859, p. 265. 

99. (On the death of a son adopted by a Hindu as the 
son of one of his two wives, the property descends not to the 
other wife, but to the next legal heir. The adopted son is 
a son to both adapting fatlier and mother, that is, to the 
mother as whose adopted son he is taken. Kasheesure Dabee 
vs. Grees Oliuridor Lahooree. Sutb. Rep., p. 71.] 

100. [An adopted son does no.t succeed to his maternal 
grandfather’s estate wlicn there are collateral male heirs. 
Moran Mull Dabeali vs. Bejoy Kisto Gossamee. S. N. W. 
R., p, 121.] 

B feels and rights under other forms of adoption. 


KUIITA PUTRO. 

1 01 . The adoption of an only son as a Kurta Putro* is 
not illegal under Hiridoo law. Mussarnut Tikday, alias 
Mcharanee, vs. Lalla Hoeraloll Suth. Rep, p. 133L 



awendiJc. 


xix 


PALUCK PUTRO. 

102. * [The Hindoo law does not allow the adoption of a 
Paluck Putro. Kalee Chunder Chowdry vs. Sceb Chimdcr. 

2 W. R, p. 281.] 

KRITRIMA. 

103. Under the Hindu law as current in Mithila, a 
Hindu widow has power to adopt a son in the Kritima form 
with or without her husband's consent. But such son ‘ 
would not lose bis position in his own family, or succeed 
to the property left by the husband of the adoptive 
mother, but would be considered her son, and entitled 
to succeed to her only. The Collector of Tirhoot, &c., 
vs. Huropersaud Mahata. 7 W. R, p. 300 ; Wym., p. 51. 

^ 10-1 Adoption in the Kritima form in the Mithila pro- 
vince does not give collateral heirship, the relation of Kritima 
for purposes of inheritance extending to the contracting 
parties only. A Kritima adopted son, when adopted hy 
a widow, with or without the authority of her husband, 
cannot, in any case, succeed to more tlian his adoptive 
mother s property, and has no claim to that of collaterals. 
Mussamut Shibo Koeroo vs. Jogun Sing. 8 W. R. p. 155 : 

4 Wym. p. 121. 

105. The agreement of both parties constitute an adop- 
tion in the KQ^itrima form valid. Durgopal Sing vs. Roopuu 
Sing. 3vd September 1830. 0 Sel. Rep., Cal, p. 271. 

The adoption of a sister s son according to the Kritrinia 
form, is legal Cliowdry Purmessur Dutt Jha vs. Himoomau 
JJutt Ray. 18th .December 1837. 6 Sel Rep., Cal, p. 192. 

1 06. An adopted sou under the Kntrima form takes the 
inheritance both of his own family and in that of his adop- 
ting parents. Mussamut Deepoo vs. Goureesunkur. 23rd 
February 1821 3 Sel Rep., Cal, p. 410. 

dwyamushyayana. 

107. The adoption of an only son is invalid unless the 
natural father delivers his son to the adoptive father, on 
condition that he should belong to them bf)th as a son,’ and 
the latter adopt him on that condition. Raja Shumshere 
Mull vs. Rane6‘ Dilraj Kctuwtir, Slsi January ISIS. 2 
Sel. Rep., Cal., p. 216. 
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PUTfilKA PDTKA. 

108. A sister’s daughter caauot become an tidopted 
daughter or her son pntrika putra, nor is the adoption of a 
putrika putra valid in the present day. Nursing Norain 
V8. Bhotton Loll. Suth. Hep., p. 1 941. 

109. The adoption of the daughter of a brother, with 
the condition that her oldest son shall be “ Futrica Putra ” 
(son of a^ daughter) of the adopted, is legal. But it is 
essential to the validities of the adoption that it take place 
previous to her marriage. Nowul Rai vs. Bhugawiittcc 
Coowur. 6th January 1835. 6 Sel. Eep., Cal., p. 5. 

ADOPTION BY PUfiCHASB. 

1 10. Adoption by means of purchase is olwolete in the 
present (the kali) age, unless on the ground of local usage 
and custom. Ouroorauli vs. Moonoesamy. Cited in the 
goods Annava Chingleroy Mowleliar. 1 Str. N. M. 0., p. 71. 

111. /See Yechcreddy Chinna Bassapa m Yochcroddy 
Gowda2)a. Suth. P. C. cases, p. 41. 


MANASU PUTKO. 

/See “Gift,” 10. 

See “ Limtation,” 2, 4, 11, 1 1. 


ALIENATION. 

1. By a Faifier. 

2. By a Guardian. 

3. By a Go-parcener. 

4. By a Widmo. 

5. By a son. 

6. By a daughter. 

7. By an heir. 

8. By an uncle. 

9r Of endowed property. 

10. For legal necessity. 

11. Valuation of claim. 


1 . — By a FatliS. 

1 . A father is not incompetent to sell immoveable pro- 

S rty acquired by, himself, Mudon Gopaul I'hackoor vs. 
unbuksh Paurah, Sovestre Con. Mar., p, 472, 
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2. Sale by a father of ancestral immoveable property 
^vithout the concurrence of his son, is not necessarily void, 
though it may be avoided, unless the purchaser can show 
that it was made during a season of di stress, rf)r for the sake 
of the family, or for pious purposes. — Ibid. 

3. A son or grandson s right of prohibition to his un- 
separated father making a gift, donation, or sale of effects 
inherited from his grandfather cannot be exercised in favor 
of an unborn son. Mussamut Goura Chowdrain vs, Chum- 
mun Chowdry. SiitL Rep., p. 340. 

4. A son's power to prevent alienations by the fatlier 
extends to acts of waste, and not to alienations for payment 
of joint family debts, and for tlio maintenance of tlic 
family. Bissumbbur Naik vs, Sudaseeb Mohaputtur. 
] W. R.. p. 9G. 

5. A son may sue to obtain a declaration tliat the sales 
by the father are as against him void and inoperative, 
kanth Narain Singes. Prem Lall Paiiray, 3 W. R., p. 102. 

6. In a suit l>y a son to annul an alienation of ancestral 
property by his fatlier, the onus is not on the son to prove 
the absence of necessity for the sale, but on the purchaser 
to prove the existence of the necessity. When the neces- 
sity is shown, it is not for the lender to see to the appli- 
cation of his money, nor can his title be vitiated even if 
the borrower wastes the loan, and neglects to appropriate 
it to the purpose for which it was borrowed. Jugdel 
Narain Suliaye vs, Lalla Ramperkash. 2 W. R, p; 292. 

7. A father may give a small part of the ancestral 
estate for a pious purpose witliout consent of sons, Gopaul 
Ohunder Pande vs, Babu Koonwur Sing. 3rd April 1830. 
5 Sel. Rep., Cal., p. 24. 

8. A, died leaving a widow R, who succeeded to his 
property. On IVs death A^s brother C,, succeeded to the 
property, and alienated a portion thereof. G's sou sued 
/>ii the ground that the property was ancestral, and there- 
fore C, had no right to alienate. Ilddy that the Shastras 
are prohibitory of the alienation of ancestral property by 
a Hindu father without the consent of his son as heir to 
such property. Gourpersaud vs, Ramgolam. 23rd May 
1845. S. D. A., Cal., p. 175. 

9. Where a mortgage had been effected by a Hindu 
father in a district governed by the Mitakshara law, for the 
purpose of saviog the estate from sale for arrears of 
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revenue. Hdd, on the precedent of the case of Hunoo- 
manpersaud Panday (vi., Moore L A., p. 393), that as the 
mortgagee appeared to have acted in good faith, and had 
lent the money to prevent a former mortgage from being 
foreclosed, his mortgage was a good and a valid one. 
Deotaree Mohapattur vs, Damoodur Mohapattur. 28th 
December 18o9, S. D. A., Cal., p. 1643, 

10. An alienation made by a Hindu with the consent of 
his son cannot be questioned by his grandson, Buraik 
Cluitter Sing vs, Greedharee Sing. 9 W. R., p. 337. 

11. A son is entitled to recover from a purchaser from 
Lis father's ancestral property improperly sold by the 
father, and in the absense of proof of cimurnstances which 
would give the purchaser an equitable right to compel a 
refund from the son, the latter would be entitled to recover 
without refunding any part of the purchase-money. 

But if it is proved that the son got the benefit of his 
share of the purchase-money, the son must refund his share 
of the purchase-money before he can recover his 
share of the property sold. And where the purchase- 
money has been applied to pay off a valid incumbrance on 
the estate, the right of the son to recover will be subject to 
that of the purchaser to stand in the place of the 
incumbrancer. 

Tlie onus in such cases to prove the application of the 
purchase-money lies on the purchaser. Modhoo Dyal Sing 
vs, Gdlbur Sing. 9 W. R., p. 511. Full Bench Ruling. 

12. A son, whatever right he may possess during his 
father's lifetime, may, within twelve years from his father's 
death, sue to recover ancestral property improperly alienat- 
ed by the father. Baboo Dabeepertab Narain Sing vs, 
Monohur Doss. Suth. Rep., p. 96. 

13. A suit by a son to set aside alienations by his father 
must be brought within twelve years from the date of the 
alienation, or within twelve years from the date of the son 
attaining majority, supposing the alienations to have been 
made during his minority. Beer Pershad vs, Doorga 
Pershad. Suth. Rep., p. 216. 

14. In the absence of evidence to the contrary, it must 
be assumed, that the price received by the father l)ecarne a 
part of the assets of the joint family, and therefore, if the 
son seeks the aid of the Court to set aside the purchase, 
lie must do equity, and offer to repay the piu chase-money 
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unless he can show that no part of such •purchase-money 
or the produce of it, has ever come to his hands. Muddim 
Gopaul Thakoor vs, Rambuksh Pandey. G W. R,, p. ‘71. 
See Muddun Gopaul Thaooor vs. Rambuksh Pandey. 
G W. R, p. 74*, sequel to the above case. 

15. A sale by a father is valid by Hindu law to tlie 
extent of his own share of the undivided estate. There is 
no distinction, according to the Madras School, between a 
father and other co-parceners. Balanivelappa Kaundan vs. 
Mannarn Naikan. 2 Stokes, p. 41C. 

IC. When ancestral property is sold by the father, and 
tlie son sued to cancel the sale, and oust the purchaser 
therefrom, the son is entitled to sue for cancelinent of 
such sale, and the ^l^cree should not be 'in the term 
declaring that the property is ancestral, and will pass to 
the father s heirs on his death, but a decree, cancelling 
the sale, so far as it obstructs him in asserting his right, and, 
in effect, declaring the sate to be invalid, without interfer- 
ing with the actual possession that may have been obtained 
by the purchaser. Babooram and others vs. Gujadhur 
Sing. 25th March 18G7. F. B. Rulings. H. 0. N. W. P., 
Part 2, p. G7 

17. A common ancestor having had sons, has no power 
to assign away any of the ancestral property to one who had 
no title to inherit, even though the assignment might have 
been absolute. Tandaveraya Gounden vs. Taudavaraya 
Gouuden. M. S. D. A. 1859, p. 40. 

18. A male Hindu is only controllable in the dis- 
position of divided ancestral property by his son’s son’s sons 
or son's grandsons. Mussamut Gondhee vs. Hanuman 
Sing 12th May 18G8. S. D. A., N. W, P,, p, 175. 

1 9. UndertlieMithila Law, the father of a Hindu family 
cannot give Mukurrurri Lease of land, at a nominal rent„ 
as a reward for faithful service, when his children, being 
infants, do not consent to such a grant. Pertabnaraiu 
Das vs. the Court of Wards, 3 B. L. R, A. (?., p. 21. 

2 , — By a Guardian. 

20. Sale of part of a minor’s inheritance without legal 
necessity is invalid under the Hindu law. Moneyan va^ 
Moneyrawney Moodolly. M. S. D. A. 1858, p. 104. 

21. The mother oi two minor children conditionally sold 
her husband’s esUte for the purpose of paying off his debts. 
In the absence of proof of the necessity for the alienation 
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tho«.Ue was ill^l. Slieo Sebai ^'«-Bapyad Sing. 10th 
December 1838, 6 Sel. Rep., C^L, p« 244. 

3. a Co-parcemr. 

22. A. B., C. were sons of brothers and tenants ih 
common of some ancestral lands, il., several yeare before 
death by deed, gave his generd estate to D.,hiB fiwtCT s wn, 
and had^isnaL recorded. On amt by & 0. a^J 

A*s death for A's share m the land. Hdd, that the ^ft 
was illegal, as the property was ^iidivideA 
Singh tis. RamgovindSing. 24!tb January 1832. 5bel. Rep., 

^**23?* manager of an undivided Hindu family, if act- 
in'” in bis indivkliiivl capacity, can sdll fos o'vn share of the 
family property only. Damedur Vithul Kharo vs. Damo- 
dur Hari Somuna. 1 B. H. C. Rep., p. 1 8— 

24. A conveyance or transfer of joint property by one 

member of a family is illegal without the consent of other 
members. Lewis Cosscrat vs. Sudaburt Persbad baboo. 

25 According to the Mitbila law, a sale Diode by an 

adult memlier of a joint Hindu fomily, without the con- 
sent of all the heirs, is void when it was made without 
neoe^ty, for the Wfit rf the 

Slieopersaud Sha vs. Gungaram Sha. 5 W. B., p. 2- • 
26^ Held, in the case of two brothers who lived separate, 
but were undivided in interests, that the sale pt a portion 
of the family property by one 

sent of the other, Avas null and void by Wmclu law. 
Bnjce Sudshet vs. Pandoornng Ram Chundcr. loth May 

iSiO S 1) A., Bom., p. 93. 

27 A younger brother is incompetent to mortgage an 
undivided Ltote without the consent of the elder. BaUojoe 

Bappoj^e vs. Venkapa Newada, SeL Rep, b. D. A, Bom., 

^ Although there has been no actual partition by 
metes and hounds, a co-parcener holding an ascertained 
share in immoveable property is competent to aljj® jj® ^ 
without the consent of the other ^parceners. Hurdwa 
Sing vs. Luchmun Sing. H. C. N. AV, P., Vol. 4, p. . 

2a ‘*ie managing memlier may sell part oUhe am^s- 
tfal estate to provide for the necessities ofthofamiy. 
* ■ . liutuiah Kanteya. M, S. D. A^ 18od, p. 14A • 
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30. An undivided member of a Hin^ family cannpt 
sell a portion of the ancestral property unless driven thereto 
by pressing necessity. Ramakutti va, Kalathur Syan, 
M. S. D. A. 1859, p. 270. See “ Undivided Hindu family ” 

4 . — By a Widow. 

31. [AHindu widow may only sell for her maintenance, 
when the property, ab initio^ is of such a nature that 
without a sale she could not maintain herself. Doe dem. 
Raj Chunder Paramanick va. Bullo Ram Biswas. 1 Fulton, 
p. 133.] 

32. Held, that a conveyance by a Hindoo widow for 
other than allowable purposes is void ; but the reversioners 
are not entitled to immediate possession unless the aliena* 
tion is of a nature involving forfeiture of the property. 
Held, also, that a sale on the unfounded and wilfully false 
statement that it is in discharge of a husband’s debts, 
was in fraud of the reversioners, and an act of waste 
entitling them to possession, but subject to a suitable 
maintenance to the widow. Mussamut Mowla Koowar va. 
Chatterkey. December. S. D. A. N. W. P. 1865, p, 159. 

33. The Avidow of a Hindu having sold a portion of a 

family residence, her daughter-in-law instituted an action 
to cancel the sale, on the plea that she was heiress to 
the property in right of her deceased husband. The 
mother-in-law contended, however, that the said daughter- 
in-law had lost all right in consequence of her sou (the 
daughter-in-law’s deceased husband) having predeceased 
his father. When the case was tried, the Moonsiff held 
that the widow of a son has a right to succeed to the 
property of the father of her husband, but the Zillah 
Judge decided that, in the case of a Hindu dying without 
male issue, his property descends to his widow. The case 
then „coming before the^ Sudder Dewanee Adawlut, it 
was determined that the sale was invalid as not having 
been made with the consent of the son’s widow. Baee 
Amrut vs. Baee Koosul. 9th February 1849. S.D. A., 
Bom , p. 5. ^ 

. 34. A Hindu widoAv cannot, under any circumstances, . 
alienate the whole landed estate devolved on her by the 
death of her husband, nor can she alienate a part ^ (except 
under sp<ecial circumstances) without the consfiit of all 
the husband’s heirs, notwithstanding she may have 
obtained the consent of the nearest heirs ; and a deed of 
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gift executed by^ her in favor of a stranger to be valid 
must be attested by all her husband’s heirs as consenting 
parties. Mohun Lall Khan m Ranee Siroomunnee. Slst 
Ai^gust 1812. 2 Sel Rep., Cal., p. 41, 

35. A lease granted by a childless widow is valid, and 
inures for the life of the widow. Mussamut Mohan Koowar 
m Baboo Zoramun Sing. 1 Marshall, p. 1 66. 

36. Acts of a Hindu widow allowed to stand good 
during her lifetime. Durgah Roy vs. Mussamut Emeranee 
Kooer. Sevestre Con. March, p. 60. 

37. A conditional sale is an alienation, the validity of 
which a reversioner to a Hindoo widow is, iincfer tlie Hindoo 
law, entitled to question. Oditnarain Sing V8. Dhurm 
Mahtoon. Suth. Rep., p. 263. 

38. The consent of all the reversioners is necessary to 
make a sale by a childless Hindu widow valid in law, but 
the purchaser is entitled to hold the property during the 
widow’s lifetime. Only immediate reversioners are entitled 
to impeach the sale by a widow, Mussamut Radba vs. 
Mussamut Koer. Suth. Rep., p. 1 48. 

39. [The consent of all the reversionary heirs living at 
the timeof the execution of aconveyance by a Hindoo widow, 
either directly or by attestation, is requisite to make a sale 
binding against the reversioners. Kartic Urmokar vs. 
Dhunno Monee Goopto. Suth. Rep., p. 268.] 

40. A widow has no power to dispose of by will of im- 
moveable property inherited by her from her husband. 
The word inherited ” used in th6 Mitackshara in regard 
to a woman’s Streedhun, does not include immoveable pro- 
perty, so as to make it her peculiura, bjut refers only to 
personal property over which alone she has an absolute 
dominion. Goburdhun Nath vs. Onoop Roy. 3 W. R., 
p. 105. 

41. Alienation by a widow of her husband’s estate, 
except for his spiritual benefit, is illegal. Joi Ram Dhami vs. 
Musan Dhami. 30th January 1830. 5 Sel. Rep., Cal., p. 3. 

42. A sale by a widow to her daughter’s sons of joint 
property derived from her husband is invalid. (See note.} 
Sheoburt Sing vs. Mussamut Ghoosa. 10th March 1836. 
6 Sol. Rep., Cal., 60. p. 

43. Mortgage by a widow of her late husband’s house to 
one of creditors held good against another creditor of 
her husbsmd holding a decree of a date subsequent to the 
KW>rtgage. Oottumram vs. Hurgovindas. 2 Borr., p. 127. 
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44j. a, died leaving 5,, a grandsou by ’ a son deceased,, 
(7., the widow of another son deceased, and D, and E. sons 
him surviving. All four held separate possession of their 
respective Shares in the estate: 0. sold her share for Bs. 995 
to pay off a debt of A'$, of Ks. 670. D. and E. having 
waived their rights, B. sued as reversioner to set aside 
the sale made by C7. Held, that (7. did no wrong in selling 
her share to pay off the debt, and the mere fact that she 
sold it for more than the amount of the debt, did not 
render the sale invalid. Lala Chatranarayan vs. Uba 
Kunwari. 1 B. L. R, A. (7., p. 201, 

5 . — By a Son. 

45. An alienation by a son without the father’s consent 
is invalid. Sheo Button Koonwur vs. Gour Beharee 
Bhukkut 7 W. B., p. 449. 

6 , — By a Daughter. 

46. A daughter has no power to alienate by gift her 
ancestral property to the detriment of other heirs of her 
fatlier. Mussamut Gyan Koowur vs. Dookhuru Sing. Srd 
February 1829. 4 Scl. Bop. Cal., p. 330. 

7, — By an Heir. 

47. Held, that possession is not necessary, according to 
the shastras, to the validity of a sale, and that property not 
being tied up by a decree until attached, and such decree 
not being against the said property, specially tlie sale 
thereof, is not affected by the fact of some of the vendor’s 
father’s debts being at its date unliquidated. Sunhussapa 
Nin Chlnbussapa Dhoolikopode vs. Moodkapa Buddy. 
23rd September 1861. 8. S. D. A., Bom., p, 235. 

8. — By an Uncle. 

48. The consent of the nephews to a sale by their uncle 
of ancestral property is not requisite according to the 
Mitakshara, or the law as current in the Mithila. The 
consent of the sons and grandsons is alone necessary to 
the sale by the father of ancestml property. Tho principle 
of the distinction, as stated in the Mitakshara, is thit 
a son has an inchoate right in the possession of his father 
from tbe time of his birth, whereas a nephew has no 
right at all in the ancestral property in the possession of 
bis uncle until after the death of the latter. Gopal Butt 
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Fandey vs. Gbpal Lall Misser. 17th September 1859. 
S. D. A., Cal,, D. 181 A 

49. Hdd, that a nephew is not competent by Hindu 
law to object to any alienation of ancestral property 
directly or indirectly made by his uncle. Gungadur 
Ruwut V8, Madoo Chunder and others. H. C., N. W. P., 
VoL 4, p. 4. 

9. — Of endowed ‘property. 

50. . Alienation of the property attached to an endow- 
ment, as if it were private property, is illegal. Mohunt 
Gopaul Doss vs. Mohunt Kerparam Doss. Sid June 1850. 
S. D. A., Cal., p. 250.. 

51. [A mere nominal endowment does not prevent 
alienation. Juddonath Burral vs. Kalicoomar Gbose. 27th 
April 1852. S. D. A., Cal., p. 331.1 

52. Alienation of a mundeer by one out of six chclias 
of a Byragee Gooroo, declared illegal without concurrence 
of all. Gopauldas Kishendas vs. Damodur. 1 Borr., p. 439. 

10. — For legal necesaUy. 

63. [Alienation of property to defray expenses of a suit 
held not to be illegal. Nuwab Nazim vs. Juddonath 
Buiral, and Kalikissen Ghose vs. Juddonath Burral. 27th 
April 1852. S. D. A., Cal., p. 311.] 

54. [Alienation (transfer by mortgage) made to clear 
off old debts, and pay for a marriage, was held to have 
been made under sufGciont urgent necessity. Hurnath 
Roy Chowdry vs. Indur Chunder Chowdry. 26th February 
1859. S. D. A., Cal., p. 207.] 

55. The existence of a decree against the fatlier is not 
sufficient evidence of the necessity for his selling his son’s 
interest in ancestral property. Kan too Lall vs. Greedharee 
Lall. 9 W. R, p. 469. 

56. Held, on a question of the necessity of the sale of 
the ancestral property under the Mitaksbara law, that the 
only proof of necessity was the recital in a byanaraah of a 
debt of Rs. 1,000 to a zur-i-peshgeedar, which was 
to be paid by plaintiff if they wished to complete the 
sale, and their vendor failed to execute the conveyance. 
Held, that the terms of this deed showed no such pressing 
nebesmty of payment on demand. 

further, that only so much of the property should 
' Ybe sold as is sufficient to meet the claim, and that where 
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the whole of the estate, or a larger portion than absolutely 
required for this purpose, is sold, it must be shown by the 
purchaser, to the satisfaction of the Court, that the money 
required to pay off the claim could not be raised otherwise* 
Daboe Persaud v's. Ameerut Misser. 13th May 1861. 1 
S. D. A., Cal, p. 193. 

11 . — Valuation of Claim. 

57. Where a plaintiff only sues for declaration of his 
title to certain lands on reversal of the KoValas said to 
have been illegally excuted by his father, he need not be 
compelled to value the case at the total of the consider- 
ation mentioned in those deeds. Shoo Golam Sing V8. 
Bejoyram Pertab Sing. Suth. Rep., p. 317. 

Sec “ Reversioners” 2, 3, 4, post 

See “ Son,” post 

See “ Limitation” 5, 6, 7, 10, post 


ANCESTRAL PROPERTY. 
See “ Property. 


ASCETIC. 

1. An ascetic, a mere life- tenant, cannot alter the 
succession to an endowment belonging to ascetics by an 
act of his own in connection with the status under which 
he originally acquired the trust. Mohunt Rumun Doss vs. 
Mohiint Ashbul Doss, 1 W. R,, p. 160. 


BANDIIUS. 

1. The enumeration of Bandhus, or cognate kindred 
given in Mitakshara Chap. 1, section 6, art. I., is not ex- 
haustive. The maternal uncle and the father’s maternal 
uncle will take as heirs in preference to the Crown. 

In a suit by the Crown claiming lands as an escheat, 
which are admittedly in the possession of the party 
claiming as heir, the onua is on the Crown to show that 
the last proprietor died without heirs. It is open to th^ 
defendant in such a suit to set up any jus tertU to bar 
, the claim of the Crown* Giridhari Lai Roy vs. The Govern- 
ment of Bengal. B. L B., K C., p. 44. 
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BROTHER. 

See “ Propert;^,” post. 

See “ Conversion,” 2, poet. 

See “ Inheritance.” 

(Se« “ Undivided Hindoo Family,” post. 
See “Alienation,” IS, 22, 23, ante. 

See “ Guardian and Ward,” 3, post. 


BROTHER’S SONS. 

1. [Brother’s sous are heirs in preference to brother’s 
son's son. Larmourcu vs. TripooraSoondareeOossee. 3rd 
May 1859. S. D. A., Cal, p. 569.] 

See “ Adoption,” ante. 

See “ Alienation,” ante. 

See " Inheritance,” post. 

See “ Property,” post. 

See “ Guardian and Ward,” 4, ante. 


BROTHER’S DAUGHTER. 

1. A brother’s daughter is not enumerated in the order 
of heirs as given in the Mitakshara, Mussamut Jogmurut 
Kour vs. Baboo Seetul Fersaud Singh. Sevestre Con. 
Marshall, p. 433. 

See “Adoption.” 

BROTHER’S DAUGHTER’S SON. 

See " Inheritance.” 

BYRAGEES. 

1, Byragees are not excluded from inheritance. Teeluck 
Chundcr vs. Shamachurn Prokas. 1 W. R, p. 209. 

2, A Hindu becoming a Byragee, if he chooses to retain 
possession o^ or to assert his right to, the property to 
which be is entitled, may be doing an act which is morally 
wrong, but in which he will not be restrained by the Courts. 
Jagaunatb Pal vs. Bidyanand. 1 B. L. R, A. 0,, p. 114. 

3, A Byrt^e is not necessarily such a religious 
devotee that his goods are inherited by his pupil in the 
event of intestacy. 

SemUe . — ^'fhe goods of a Fafi are inherited by his 
Syshia mi riot by his didah. Qovind Dass vs. Kamsahoy 
Jemadar. 1 Fulton, p. 217. 
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4, A party becoming a Byragee (but mingling in wordly 
affairs) was held not to have become an ascetic to sudh 
an extent as to exclude his adopted son from succeeding 
to his property. Mohunt Modhobun Dass m. Hurry 
Kissen Bhunj. S. D. A,, Cal. 9th December 1852, p. 1089. 

• - 

CASTE. 

1. Suit by a Sravuk Beesa Ooswul Biinyun for recovery 
of damages, on the allegation that the defendants had 
wilfully and maliciously caused the loss of his character by 
omitting to invite him in a solemn feast of the caste, was 
decreed, and damages awarded. Dhurm Chund Abeela vs. 
Kanabhaee Goolalchund. 1 Borr., p. J3, (see Hurruk 
Chund Motecchund vs. Khoosalcbund Goolabchund. 1 
Borr., p. 38). 

2. Expulsion of a memW of the Lohar caste for 
marrying second wife without consent of hjs first, affirmed. 
Rugoonath Jetha vs. Poorshootum Sunker. 1 Borr., p. 440. 

3. Expulsion from caste (of Rajpoots), for neglect of 
ceremonies affirmed. Ghelajee Nanabhaee vs. Umarsing. 
1 Borr., p. 430. 

See “ Divorce, ” 1 to C, 

See Dowsr, 1. 

See Esclieat, 1 . 

CHELLA, 

See “ Byragee.’' 

CHILD. 

See “ Parent and child.” 

CONVERSION. 

1. Upon the conversion of a Hindu to Christianity, the 
Hindu law ceases to have any continuing obligatory force 
upon the convert. Abraham vs. Abraham. 9 M. 1. A., 
p. 195. 

2, The natural son of a European by a Hindu mother, 
adhering to the religious pursuasion of his' mother, is 
subject to Hindu law ; and he and his brothers 
undivided, his share goes on his death to the surviving 
brothers, and hot to his widow. Landy Boyummfifl i)s. 
Peyaree, M. S. D. A,, 1858> p. 125. 
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3. A Hindu member of an undivided family having be- 
come Mohamedan, separated and took with him certain pro- 
perty, and there being no proof that his general property 
was left in the family, it was held that his son who remained 
in the family did not take his father’s share in the 
general family property as it stood at a long subsequent 
date. But the son was held entitled to claim his own 
personal share in the earnings of the family, not an equal 
share, but a share in proportion to his actual earnings, 
Having failed to show that any balance was due to him 
on that account, he was still held to have a customary 
right to maintenance* Rajah Beharee Lall vs. Rajah 
Tej Kishen 5th August 1862, part 1. Oudh Sel. Civ. Cases, 

p. 112. 

4. Before the passing of Act XXI. of 1850, the pro- 
perty possessed or acquired by a Hindu convert to Maho- 
medanism, prior to his conversion, past to his nearest heir 
professing the Hindu religion. Ranee Mewa Koonwur vs. 
Oudh Beharee Lall. H. G, N. W. R, voL HI, p. 31 1. 

6. An agreement made between the members of a family 
for the settlement of their disputes, was not to be regarded 
as conferring a new and distinct title upon the several 
members, but as recognising previously-asserted rights, and 
the Courts were bound to give effect to it. Oudh Behai*ee 
Lall vs. Mewokur. H. G, N. W. P., vol. IV., p. 82, 

6. "When a person becomes couvert, his property is 
under Hindu law forfeited to his son, the mere omission 
by son to enter upon the property vested in him by for- 
feiture, or otherwise to assert his right to it, would not re- 
vert it in the couvert, and make it descendible to his heirs. 


CONVEYANCE. 

1. By the Hindu law no words of inheritance are 
necessary to pass tlie freehold of land to the heirs. 

A freehold estate cannot be created by parol or informal 
written instrunpient. Sreemutty Annundrnoye Dossee vs. 
John JDoe, on the demise of the East India Company. 
8 M. I A, p: 43. 

2. By the Hindu law a verbal grant of real estate is 
if followed by possession by the grantee. Doe dem 

&|tih Secbkristo vs. The East Indian Company* 6 M. I A., 
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00-PARCENE RS, 

1. An estate cannot be burdened with the debts ofpne 
of its joint owners after that person’s decease. Lewis 
Cosserat vs. Sudaburt Pershad Sahoo. 3 W. R., p. 210, 

2. [The sole manager of the joint stock of a joint Hindu 
family, supposing that joint stock to be augmented by 
his sole exertions, is not entitled to a double share of the 
amount of the augmentation for his trouble. 

The acquisition of a distinct property by a member of 
a joint Hindu family, without the aid of the joint funds 
or of joint labor, gives a separate right, and creates a 
separate estate. 

The acquisition of a distinct property, with the aid of 
joint funds and joint labor, gives the acquirer a right to 
a double share thereof. 

The union with the joint fund of that which might 
otherwise have been held in severalty, gives it the character 
of a joint, and not of a separate property. Gooroochum 
Doss vs, Goluckmoney Dossee, 1 Fulton, 164,] 

3. Disputes having arisen among the brothers of an 
undivided Hindu family, and owners of land, certain 
agreements were entered into bgtween them, by which 
their interests and liabilities were declared, and the matters 
in dispute referred to arbitration. A decree having 
been obtained by a creditor named in the agreements 
against one member only of the family, and the debt 
recovered from him alone, it was decided by the Courts, 
and affirmed on appeal, that the other parties wore liable 
to be called upon to contribute in respect of their several 
shares. Domim Sing vs, Kaseeram. 1 M. I. A., p. 366. 

4. The general rule that the possession of one member of 
a joint Hindu family is the possession of all other membA'S, 
does not apply where the party claiming has been clearly 
excluded from the family, Jowala Buksh vs, Dhurm 
Sing. 10 M. I. A„ p. 511. 

5. The presumption of the Hindu law is that the whole 
of the property of an undivided Hindu famiW is in co-par- 
cenery. The onus lies on a member of TOch family to 
prove that it was separately acquired. Dhurm Doss Pandey 
vs. Mussumat Shama Soondri Dibiah. 3 Jl. I* A., p. 22^. 

6. In a suit for the division of the property of. an 
vided Hindu family, the whole of the property qf each 
individual is presumed to belong to the common stock, and 

e 
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it lies upon the party who wishes to except any of it from 
the division to prove that it comes within one of the 
exceptions recognized by Hindu law, Lu^di^on £ow 
Sadasew V8, Mullar Row Bajee. 2 Knapp., p. 60, 

Where a widow sued to recover from tue brothers of her 
deceased husband a share of property which remained 
undivided at his death, a division of part of the family 
property having taken place during the lifetime of the 
husband. Held, that the plaintiff had no right to recover 
the property which was actually undivided at the death 
of her husband. The doctrine propounded in Section 291 of 
Strange's Manual of Hindu law dissented from. Timmy 
Reddy Vs, Achama. 2 Stokes, p. 

7. i)., one of fivo brothers constituting an undivided 
Hindu family, but having no ancestral estate, acquired 
personal property, with which, with the aid of his brothers, 
he established and carried on a banking business at five 
different places, Such circumstances, under the general 
principles of Hindu law, held to constitute a joint family 
property in which the brothers were entitled to share. 

The burden of proof that such was only an ordinary 
partnership, and not a jointly-aatuired family property, 
lies on the party claiming it to have been separately 
acquired. 

Ordinary co-partner.sbip property is not subject to the 
rule of Hindu law, which excludes a widow from the 
succession at her husband’s death to a share of the joint 
property of an undivided family. Rampersaud Tewaiy 
V8, Sheo Chum Doss. 10 M. I. A., p. 490. 

Undivided brothers arc jointly liable for a joint debt 
Shaik Mooroot Saib vs, Chettumhumm Chutty, M. S. N 
1868, p. 255. 

See Alienation ” 18, 19, 20, 21, 22, 23, 24, 25. 

DAUGHTER. 

1. Beldt that, as between two married daughters, the 
drcumstance jf one having a son is no qualification on this 
side of India, giving the married daughter having a son 
a superior claim to inheritance of her parent’s property over 
the married daughter not having a son ; such priority of 
jfclaim depending on the several daughters, being respectively 
endowed {sadmn) or unendowed {nirdhan\ the unendowed 
^^^aughter has the preference. 
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Semble.—~A daughter who becomes incurably blind in 
her infancy has no right to inheritance, but only to nubiur- 
tehance. Bakdbdi vs. Manchfadbdl 2 B. H. 0. Bep., p. 5' 


DAUGHTEE’S SON. 

See “Property.” 

See “ Alienation ” 42. 

See “ Inheritance. ” 

DAUGHTBE’S SON’S SONS. 

See “ Inheritance. ” 

DISAPPEAEANCB. 

1 . [The time allowed for tho re-appearance of a missbg 
person is twelve years, after which his death is to be pre- 
sumed. Ramlochun Piridhan vs. Hurchunder Chowdree. 
a Sel. Rep., Cal., p. 98, 13th August 1836.] 

2. [Where a Hindu disappears and k not heard of, for a 
length of time, no person can succeed to his propoty as 
heir until the expiry of twelve years from the date on 
which he was last heard of. Janmajoy Mazumdar vs. 
Keshab Lall Ghose. 2 B. L. R. A. C., p. 134.] 


DlVOfiCE. 

1. Divorce permitted to a wife of the Kunsara caste 
according to the rules of the caste, in case of ill-treatment. 
Kaseram Kriparam vs. Umbaram Hurree Chund. 1 Borr., 
p. 429. 

2. Claim by a wife of the Gundurva caste for a divorce 
from her husband or repudiation of his second wife. Di- 
vorce granted. Mohashuukur Khoosal vs. Ilis wife Ootunx. 
1 Borr., p. 572. 

3. Divorce amongist the Koombee caste depends on the 
husband’s pleasure. Hurree Bhaee Nanna vs. Nuthoo 
Koobeer., 1 Borr., p. 65. 

4. A father cannot claim divorce for his daughter. — Ibid. 

5. Amongst the Dusa Morh Maduliyu Bunyan caste, 
contracts for marriage can be set aside in cas^ of personal 
deformity in females, and impotence in males. .Mussamut 
Ruliyat vs. Madhowjee Panachund. 2 Borr., p. 739. 

6. Divorce granted to a woman of the Wulun caste on 
account of her hushaud’s dissolute aud bad character. 
1 Borr., p. 452. 
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DOWER. 

1. The right to retain possession of her Pulla or dower 
jewels, does not accrue to a Brahmin woman until she 
attains her thirtieth year. Jebha Lukshmee vs. Annua- 
dram Govindram. 1 Borr., p. 128. 

2. A woman has a right to retain possession of her dower 
jewels. Muyaram Rajaram vs. Govind Ruttonjee. 2 
Borr., p. 270. 

3. Right inherent in a woman to employ her dower for 
her own use without teing subject to control of relations, 
so long as she spends it in a reasonable manner. Doolub- 
das Brijbhookundas vs, Larkoonwur. 1 Borr., p. 466. 

4. A., the stepfather of B., marries B, to £7., and gives 
her C. a dower. R dies, and £7. wishes to contract a second 
marriage. Ruled, that A . by S/iastras, can make no demand 
for restitution of the dower given by him to £7., nor 
prohibit her from contracting a second marriage. Baee 
Button vs. Lalla Munnohur. 4th March 1848. S. D. A, 
Bom., p. 86. 


DWYMUSUAYANA. 
See “ Adoption. 


ENDOWMENT. 

L [A Hindu widow cannot endow an idol with her hus- 
band's property, or a portion thereof, to the detriment of 
the reversioners. Kartic Chunder Chuckurbutty vs. 
GourmoHhn Roy. 1 W. R., p. 48.] 

2. [Each of the members of a Hindu family having pos- 
session of endowed property for the service of a iamHy 
idol is bound to supply his quota of expenses for that 
service in proportion to his share, and that where one or 
more of their co-sharers, to maintain the whole worship of 
^the idol, such co-sharer is entitled to recover from the 
defaulting members, Judoonundun Burrul vs. Kalee 
lOoss Dhur. 21st August. 2 CaL S. D. A. of 1860, p. 140. 

3. llie Adhenakurther of a pagoda (manager of a Math) 
has the power of nominating his successor. Soobramaueya 
Patidarum vs. Aroomooga Thumberan. M. S. D. A., 1858, 
p. 33. 

4. A female can, by means of a fitting deputy, discharge 

t e office of Belay, or personation of the deity, and hold 

§ > Meerassee, under Hindu law, unless local custom 



APPENDIX. 


xxxvii 


may prevail to disqualify her. Moottoo Meenachy Ummal 
V8. VilloQ Bhutter, M. S. D. A, 1858, p. 136, 

See ‘‘ AlienatioD, " 44, 46, 46. 

See “ Ascetic. 

See “ Mohunt. 


ESCHEAT. 

1. The estate of a Hindu of the Brahmin caste dying 
without heirs escheats to tlie Crown as the sovereign power 
in British India. An estate taken in escheat is subject to 
the trusts and charges, if any, previously afiecting the 
estate. 

Semble , — There is no distinction in this respect between 
sacerdotal Brahmins and the ordinary members of a caste. 

Where the Crown takes by escheat for want of heirs, 
it has the same right to impeach an unathorized alienation 
by the widow, which the heirs of husband, had there been 
any, would have had. The Collector of Musulipatam vs. 
Cavaly Vencata Narainapah. 8 M. I. A., p. 500. 

For judgment of the S. D. A. Madras, See Cavali 
Vencata Naranapah vs. Collector of Masulipatam. M. S, 
D. A., 1858, p. 99. 

2. A, dies leaving a widow and their two sons, C, and 
D., wdio inherit his estate. G. dies, and hte widow succeeds 
to his moiety. D. dies, and this mother succeeds to his 
moiety, which, on the death of the mother, is vested in 
the Crown to the exclusion of the other son’s widow. 
Jushoodah Raur vs. Juggernauth Takoor. Montriou, 0. 
H. L, p. 545. 

See “ Bandhus. 


EXCLUSION FKOM INHERITANCE. 

1. Dumbness, if from birth, is a cause of disinherison in 
females^ as well as in males. 

A Hindu widow born dumb is, according to the law 
prevailing on this side of India, incapable of iuheriting 
from her husband. 

Such widow is, however, entitled to her Stridhun, and 
to maintenance out of the property of her deceased; 
husband. 

Case remanded to have the widow made a party to the 
suit, that it might be determined whether she was bom 
dumb, and if so, that the amount of her stndhun and of 
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her maintenance might be ascertained. Yallabharam, 
Shivnay vs. Bai Harigaugd. 4 B H. C, Reps. A. 0. J., p* 135- 

2. (Where incapacity to inherit by reason of decease is 
alleged, the strictq^t proof of the decease is required. 
Isser Chunder Sen vs, ^nee Dossee. 2 W. R, p. 125.] 

3. A widow*s claim to the estate of her husband was 
disallowed on account of her blindness, but a maintenance 
for life was awarded. Daee vs. Poorshuttum GopaL 
1 Borr., p. 453. 

4. [A Hindu died in 1832, leaving an only son, who 
had been blind from his birth, and two widows, the survivor 
of whom died in 1849, on the death of the surviving widow, 
the nephew succeeded as heir, the blind son being, by 
Hindu law, excluded from inheritance. The blind man 
having married, a son was born to him in 1858. The 
blind man died in 1861. Held, by Norman, J., that, on 
the birth of the blind man's son, he became entitled to 
the inheritance from which his father had been excluded. 

Held, on appeal (by a Full Bench), that, by Hindu law, 
an estate once vested cannot be divested in favor of the 
son of an excluded person born after the death of the 
ancestor. Such ruling does not apply to the case of the 
sou of an excluded person if, having been begotten, and 
l)eiDg in the worftb at the time of the ancestor's death 
he is afterwards born capable of inheriting. Kalidas Dass 
vs. Krishan Chundra Dass, 2 B. L. R F. B., p. 103.] 

The mental incapacity which disqualifies a Hindu from 
inheriting on the ground of idiocy is not necessarily utter 
mental darkness. * 

A person of unsound mind, who has been so from birtli, 
is in point of law an idiot. 

The reason for disqualifying a Hindu idiot is his unfit- 
ness for the ordinary intercourse of life. Tirmmagal 
Ammal vs. Ramasoami Ayyangar. 1 Stokes p. 214. 

See “Partition,” post 
See “ Inheritance, ” post 
See “Byragecs.” 1, ante. 

See Daughter. ” 1 SembUf ante. 

See “ Gift, ” 3, post 


FAMILY. 

See " Undivided Hindu Family. 
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FATHER. 

1. There ia a distinction between ancestral and self- 
acquired property under the Mitakshara law, with regard 
to the right of a father to dispose of it The fact of being 
an outcaste would not prevent him from exercising hia 
rights over the property to the same extent as he might 
otherwise have done. Ojoodhia Persaud Sing va. Bam- 
sarnn. 6 W. R., p. 77 ; Wym., p. 87. 

See “ Alienation,” 1 to 15. 

FATHER’S BROTHER’S SONS. 

See “ Inheritance.” 

• FUNERAL CEREMONIES. 

1. The funeral ceremonies are to be. performed by the 
chlest son, the expenses of which arc to be defrayed out 
of the Estate. When to be performed by the youncfer 
son. Shastrees’ opinions. Rookh-minee vs. Tooeeram. 
1 Borr., p. 130. 

2. Expenses of funeral ceremonies to be defrayed from 
the estate. Hurree-bullubh Gungaram vs. Keshouram 
Shcowdas. 2 Borr., p. 7. 

3. The funeral expenses of a Hindu widow are charge- 
able on the share or estate of her late husband and not 
against her daughter, on the pretence of her inheriting the 
Stndhana of her mother. Sheolall vs. Jepha. 1 Borr 
p. 420. 

4. .See “Ghelajee Nana Bhaee vs. Ameer Sing.” IBorr 
p. 380. 

GIFT. 

1. In case of three donees with undefined shares, equal 
interests must be assumed. Baboo Sheo Manoy Sing vs. 
Baboo Ramprukas Sing. 25th September, 1831. 5 Sel. 
Rep., p. 145. 

2. [When a legatee does not possess the character under 
which the gift was made, then, if either that character 
was assumed in deception of the testator, or it is reason- 
ably clear that the testator would not have made the 
gift had it not been for the supposed existence of that 
character, the Court will construe the mention of the 
character as imposing a condition precedent to the gift. 
Sremutty Siddesory Dassee vs. Doorgachum Sett. Bourkc, 
H. C. Rep., 0. J„ p. 361. ] 
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3. There is so prohibition in the Hindu law against a 
gift to an idiot* Although an idiot child cannot take by 
right of inheritance a gift by a parent to an idiot child, to 
operate after parent's death, is valid. Baboo Kooldeb 
jMarainmMussamut WoomaCoomaree. 1 Marshall, p. 357. 

4. An assignment of property made with a view to the 
undisputed succession to the Raj of the elder branch of the 
family, and sufficient provision for the younger branches 
held to be a free, absolute, and personal gift to the parties 
specified in the deed. Baboo Rameshwur Buksh Sing 
V8. Moharaja Moheshwur Buksh Sing. 7th March 1855. 

S. D. A., Cal, p. 71. 

6, A complete and unconditional transfer of pro^rty 
in free gift to a person, under a written instrument, can- 
not be revoked by any subsequent act on the part of 
the grantor. Sabapattey Mo&delly vs, Panyandi Moodelly. 
MS..D. A.. 1858. p. 61. 

6. A person cfaiming the property of a doceasedr 
Brahmin, under a deed of gift and bequest, was held 
to be entitled to it as aga^imst a daughter, since the 
latter has no positive rights of succession, and is therefore 
not in a position to raise the question of any limit of tho 
power of a Hindu to give or bequeath to the prejudice of 
his heirs. Sheo Narain vs, Musst. Uooga Dali. Oudh 
Sel. Cases, part 2, page 141, 16th October 1802. 

7. A voluntary transfer of property by way of gift, if 
made bond fide, and not with tho intention of defrauding 
creditors, is valid as against creditors. Gannabhai vs, C, 
Srinivasa Pillai, 4 M. H. C. Rep., p. 84. 

8. " Plaintiff sued to enforce a gift to him of immoveable ' 
property by a woman living under bis guardians) lip as 
against her husband. Held, that such taking of tho 
woman's property by her kinsman is wholly repugnant 
to Hindu law. 

Quere , — Can a woman, without the consent of her hus- 
band, absolutely alienate her own landed property ? Dantu- 
lliri Ra 3 "apparaz vs. Mallapudi Kayadu. 2 Stokes, p. 360. 

9. By Hindu law a man may make a gift of any of his 
prOTerty Jhinding as against himself. 

Where a Hindu made a gift to a person whom he 
' said he had taken ae Mamsuputra, Held, that he could 
jpi^t .set itnsideon the ground that he erred in supposing 
tJiat'thq donee could perform his funeral rites. Abnachari 
vS&ritipiliohandrayya. I M. EL C. Rep. Stokes, p. 393. 
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10. A deed of gift of land forming a part of a zemindary 
executed by the zemindar in favor of his daughter five years 
subsequent to her marriage, is not valid. Sivanananja 
Perumal Sethurayar V8. Muttu Ramalinga Sethurayar. 
3 M. H. C. Rep. Mills, p. 75. 

See “Alienation.” 

See “ Krishnarpun.” 

- « 

GRANDFATHER. 

See “ Inheritance. ” 

See “ Grandson. ” 

See “ Alienation, ” 3, 9. 

GRANDMOTHER. 

1 . A paternal grandmother has a preferential right over 
a stepmother to the guardianship of a minor, and also to 
dispose of her in marriage with the assent of the nearest 
male kinsman. Moharanee Ram Bunsee Koonwur vs, 
Moharanee Soobh Koonwur. 7 W. R., p. 321. 

See “ Maintenance.” 

See “ Guardian and Ward,” 3. 


GRANDSON. 

1. A grandson may by Hindu law, irrespective of all 
circumstances, maintain a suit against his grandfather for 
compulsory division of ancestral family property. Naga- 
linga Mudali vs. Subburmaniya Mudali. 1 Stokes, p. 77. 

Sec “ Alienation,” 3, 9. 

See “ Exclusion from Inheritance,” 4, ante. 


GUARDIAN AND WARD. 

1. The mother of an illegitimate infant is entitled to the 
custody of it, as against the putative father, where there 
appear no circumstances to control the right The King 
vs. Nagapea 2 Str. N. M. G, p. 253. 

2. The power of a manager for an infant heir to charge 
ancestral estate by loan or mortgage, is, by the Hindu 
law, a limited and qualified power, which can only be 
exercised rightly by the manager in a case of need, or for 
the benefit of the estate. But where the charge is one 
that a prudent owner would make in order to benefit 
the estate, a bond fide lender is not affected by the 
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precedent mismanagement of the estate. Hunoomanpersaud 
Pandey m Mussamut Babooee Munraj Koonwaree. 6 M. 1. 
A., p. 39. 

8. An elder brother, even though only a half-brother, 
is the natural guardian of a minor (whose mother is 
disqualified by loss of caste) in preference to a grand- 
mother. Mussamut Muhtaboo m Gunesh Lall. 3rd July 
]S51, S, D. A.^^Cal., p. 329. 

4. In a suit by a Hindu against his brother's fourth 
wife and a daughter by his first to prove his right to the 
guardianship of the minor son of his brother by his first 
wife, separation of the brothers being admitted. Held, 
that the step-mother was the legal guardian, and in the 
event of her resigning, then the uncle in preference to the 
half-sister. Lnkmee m Amur Chand. 1 Borr., p. IG3. 

See Alienation, " 16, 17, 

See “ Grandmother." 

See “ Parent and child. ” 

GUNGA rUTJlO. 

See “ Usage." 


HUSBAND AND WIPE. 
See Marriage.” 


IDIOCY. 

5cs“Gift,” 3. 

See “ Lunatic.” 

Exclusion from inheritance. ” 

ILLEGITIMACY. 

1. The Hindu law independently of special usage or 
custom, does not make illegitimacy an absolute disqualifica- 
tion for caste, so as to affect, in the relations of life, not 
only the bastard, but also his legitimate children. * 

A Hindu of a caste governed by the Sbastras may 
contract a valid marriage with the daughter of a bastard. 

Semhle.^K Sudra need not marry a wife of the same 
sect or caste with himself. 

The Hindu, unlike the English law, recognizes a 
bastard’s relation to his father and family. 

By birth, and without any form of legitimation, bastards 
of the three twice-born classes are now recognized as 
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members of their fathers family, and have a right to 
maintenance. 

In the case of Sudras the law has been, and Still is, that 
bastards succeed their father by right of inheritance. 

The presumption of legitimacy where there has been 
opportunity for sexual intercourse, is not irrebuttable. 
Pandaiya Telaver vs. Puli Telaver. 1 Stokes, p. 478, 

2. In a suit for maintenance brought by an illegitimate 
son of a Hindu zemindar, deceased, Held^ that it was estab- 
lished that the plaintiff was the natural son of such 
zemindar, and recognized by him as such, it having been 
not essential to the plaintiff’s title to maintenance that he 
should be shown to have been born in the house of his 
father, or of a concubine possessing a peculiar status 
therein. 

Case remanded for the Courts in India to try whether 
such maintoiiance can he a charge upon an impartible 
zomindary, or if not, out of what property or fund, if any, 
the son was entitled to be paid. Mutuswamy Jagavera 
YettappaNaiken vs. Yen Katas wara Yettappa, 2 B. L. R, 
P. <?., p. 15. 

3. The illegitimate children of an Englishman by two 
Native Hindu women, one of whom was of the Brahmin 
caste, who had been brought up as Hindus, and lived 
together as a joint family, were held to be Hindus. 

The partnership so constituted l)otwecn them differed 
fron> the co-partnership of a joint Hindu family as defined 
by the Hindu law, and that at the death of each son, liis 
lineiil heirs representing their parent would be entitled to 
enter into partnership. Myna Bayee vs. Ootaram. 8 M. 
I. A.', p. 400. 

4. Among Sudras, illegitimate issue inherit to their pu- 
tative father s estate ; and where sons succeed to their 
father, brothers living and dying undivided succeed to one 
another. Vencataram vs. Vencata Lutcheme Ummall 2 
Str., N. M. G, p. 304. 

5. The illegitimate son of one of the mixed classes 
between the second and third of the regenerate classes, has no 
title to inherit by the ordinary rules of Hindu law, and the 
circumstance that the fatlier was illegitimate does not 
alter the law. Sree Gnjapaty Hari Krishna Deva Qaru 
vs. Srec Gajapaty Radhica Pattu Moha Devi Garu. S 
Stokes, p. 300. 
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7. The illegitimate son of a Sudra by a concubine not 
being a female slave, is entitled to maintenance. 
Mutusamy Jagavera Yettapa Naikur V8. Veukatasubha 
Yetta. 2 Stokes, p. 293. 

See “ Inheritance.” 


INCONTINENCE. 

l i D., a Pardesi Hindu residing at Nasik, died, leaving 
two widows, B. and P. P., who was the first wife, though 
not incontinent, had been turned out of his house by her 
husband sometime after he married P. by pat. 

In a suit by P. to recover a moiety of P's estate, P., 
while admitting that she herself had been leading a life of 
prostitution since D's death, resisted a partition of his 
estate, on the grounds that P. had, since P's death, coha- 
bited with M., and subsequently married with K, both 
of which allegations P. denied : — 

Held, that, though, by Hindu law, incontinence excluded 
a widow from succession to her husband s estate, yet if 
the inheritance were once vested, it was not liable to be 
divested, unless her subsequent incontinence were accom- 
panied by degradation ; but that by Act XXI. of 1850, 
deprivation of caste can no longer be recognised as work- 
ing a forfeiture of any right or property, or affecting any 
right of inheritance. 

Held, however, also, that if P. had duly re-married, she 
would cease to have any right to recover or hold any part 
of her late husband's property ; and, as the District Judge, 
on appeal, had left the fact of P s re-marriage unascer- 
tained, his decree must be reversed, and the case remanded 
for a finding on that question. Parvati Korn vs, Bhiku 
Korn Dhondiram. 4 B. H, C. Rep., A, (7. P., p. 25. 

INHERITANCE. 

1. Generally, 

2. Of Smi8, Grandsons emd Great-Grandsons. 

3. Of Illegitimate children. 

4. Of Widows. 

5. 0/ Daughters, and their sons. 

6. Of Parents. 

7 . Of Step-mother. 

8. 0/ Brothers^ and their eons. 
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9. Of Sisters and (heir sons. 

10. Of other heirs 

11. Of Bandhus. 

12. Of Pupils. 

13. By Custom. 

1 4*. To woman's property. 

15, To the property of an ouUcaste. 


1. — Generally. 

1. [An inheritance cannot remain in abeyance for an 
imbegotten heir (such not being a posthumous son). The 
succession must vest in the heirs existing at the time of 
the death of the person whose inheritance descends. Koylas 
Nath Doss vs. Gyamonee Dossee. Suth. Rep., p. 31 4. J 

2. Plaintiff sued to recover from defendant his share in 
a patellship, being one of the hluieehundy and as such, a 
co-heir. 

Shown in evidence that the great-grandfather of both par- 
ties married twice, and that defendant was lineally descend- 
ed from the first marriage, and plaintiff from the second. 

Held, in the Sudder Dewanny Adawliit, that by the 
Hindu law of inheritance, the descendants by a second 
marriage could only succeed to property held by the descen- 
dants by a first marriage, when all the latter were extinct, 
Hinajec Bin Doolbhajee vs. Ramjee Bin Dyajee, 3rd 
April 1841. S. D. A., Bom., p. 11. 

3. The reversionary heirs to an estate of a sonless 
Hindu (vacated by the widow s death to which she succeed- 
ed), are, his heirs surviving at her decease, so that of several 
kinsmen of equal degree who would have jointly suc- 
ceeded, but for the widow, if any die in the interim 
between the deaths of the husband and widow, their heirs 
are excluded. Laxmie Narayan Sing vs. Tulsi Narayan 
Sing. 5 Sel. Rep, Cal., p. 282. 9th April 1833. 

4. The heirs of the husband who dies childless, and is 
succeeded by his widow, have no right of inheritance until 
after the death of the widow ; and that therefore those 
in the same decree who are alive at the time of the 
widow’s demise inherit alike equally, without advertence 
to the death of their parent, before or after the decease of 
the husband. Judgment of Mr. Dick, J., Messrs. Golvin 
and Patton, J.J. dissentient Jankee Sing vs. Jotee Sing. 
7th July 1855. S. D. A., Cal, pp. 367, 380, 382. 
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5. [That under the Hindu law as current in Bengal^ the 
existence of the relative entitled to succeed constitutes his 
title to succeed. The right to succession vests immediately 
on the death of the owner of the property, and cannot, under 
any circumstance, remain in abeyance in expectation of the 
birth of a preferable heir not conceived at the time of the 
owner’s death. Kesub Chunder Chose V8, Bishnapersaud 
Bose. 13th December 1860. 2 S. D. A., Cal., p. S-iO.] 

6. Held, that ceremonial adoption was necessary to con- 
stitute a son (not begotten), and in the absence of proof of 
such adoption a right of inheritance cannot possibly be 
admitted. Luchmon Sing vs. Government. S. D. A.,N. W. P., 
29th March 1866. 

7. The mere act of performing the funeral rites of ,a 
deceased Hindu can give no title of succession without 
proof of right. Duttnaraen Sing vs. Ajeet Sing. 14th 
February 1799. 1 Sel. Rep., Cal., p. 26. 

8. By the Hindu law in force in MithilaorTirhoot, 
the right of succession vests in the descendants in the 
paternal in preference to those of the maternal line ; and 
such law continues to regulate the succession to property 
in a family who have migrated from that district, but have 
retained the religious observances and ceremonies of 
Mithila. Rajendur Narain Rae vs. Rutclieputty Dutt Jha. 
2 M. I. A., p. 132. 

9. The general rule of the Hindu law of inheritance is 
partibility. The succession of a single heir as in the case 
of a Raj is the exception. The Secretary of State in Coun- 
cil of India vs. Kamachee Bhoye Sahaba. 7 M. I. A., p. 476. 

10. Where a person being united with his family should 
acquire wealth at home or abroad, and die without sepa- 
rating, then his brother first inherits, next his mother, and 
if neither of them exist, his widow succeeds. Man Baee 
vs. Krishnee Baee, 2 Borr, p. 141. (See note by the 
Judge, p. 146. And Govind Das Doolubhdas vs. Muha- 
lukshmee. 1 Borr, p. 267.) 

11. A Hindu subject to the Mitakshara may die possess- 
ed of a share of joint property and also of separately- 
acquired property. The two will not necessarily devolve 
on the same heir, but they may either descend to different 
persons, or, if descending to the same persons, may descend 
in a different way, and with different consequences. 
Mussamnt Petum Koonwur v^. Joykissen Doss. 6. W. R., 
n. lOi : Wvm., p. 141. 
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12. [An heir takes the property left by his ancestor 
subject to his debts and liabilities. A died indebt^, and a 
decree was obtained against B. his heir. Another decree 
was also passed against B. for his personal debts, and the 
property of A. was attached and sold for this latter decree, 
and C, was the purchaser. The property was then sold in 
satisfaction, of the former decree, and D. became the pur- 
chaser. Ildd, that G, had no preferential right against 7)., 
the subsequent purchaser. Gunganarain Paul V8. Umesh 
Chunder Bose. Suth. Rep., 277. See Nilkant Chatterjee 
V8, Peary Mohun Dass. 3 B. L. R., 0. 0., p. 7.] 

1 3. Proprietary right is created by birth, and not by con- 
ception. A child in the womb takes no estate. In cases 
where, when the succession opens out, a female member 
of the family has conceived, the inheritance remains in 
abeyance until the result of the conception can be 
ascertained. If the child be still-born, the estate goes not 
to heir of such child, but to the heir of the last owner. 
Mussamut Goura Chowdrain vs. Chummun Chowdry, Suth. 
Rep., p. 340. 

14. A. held possession during his’life, and B. the widow 
succeeded to the property. C. sued to recover possession on 
the ground that A. having been a leper, w.as unable to 
succeed to any heritable property, and therefore had never 
held possession. Held, that such circuinstauce can form 
no legal barto A’s heirs, A. having held possession during 
life. Bheecaree Dacoon Bagdee vs. Nowlassee Bewah. 4th 
July 1859. S. D. A., Cal., p, 933. 

2 . — Of sons, grandsons, and great-grandsons. 

15. Claim by a man against his stepmother to obtain a 
half of bis father’s estate, leaving the other halt to her son, 
his younger brother, granted after deduction of a twelfth 
share of the whole for his sister s dower, and a suitable 
sum for the brother s marriage, but disallowing any for 
obsequies celebrated by the stepmother or the other son. 
Laroo vs. Manickjee Shamjee. 1 Borr., p. 461. 

16. Sons take the inheritance per capita not per 
stripes according to their mothers. Mussamut Muncha vs. 
Brij, Bhookun. Sel. Rep,, S. D, A., Bom., p, 1. 

1 7. The son of a Sudra, by a slave girl, is not entitled to 
share with legitimate sons in the inheritance of an uncle 
by the father’s sida Nissar Murtojah vs. Kowar Dhuu- 
want Roy. 1 Marshall; p. 609. 
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18. A grandson, his father being dead, shares equally 
with a son the self-acquired property of the grandfather. 
Luchmon Persaud vs. Dabee Persaud. 1 W. R., p. 317. 

19. As regards, the rights of sons by different wives to 
inherit, whether in co-parcenery, or as sole heir (except 
perhaps the son of the first wife) the priority in point of 
time of their mother's marriages has never been regarded 
when the wives were equal in caste and rank, and the 
rule of primogeniture was and is the same in the case of 
sons by several wives of equal caste and rank as in the case 
of sons by one wife. Sivanananja Perumal Sethurayra 
V8. Muttee Ramalinga Sethurayar. 3 M. H. C. Repi, p. ,75. 

20. Held^ that, according to the later expositors of 
Hindu law in the tracts governed by the Benares law, 
a great grandson is included among near heirs ; that 
the doctrine in the case of Shiboo Sing decided on 
the 17th July 1855 (Reports S. D. A., N. W. P., vol. 
X., p. 415), which rules that in default of grandsons 
of the last male owner, the inheritance can descend no 
further is erroneous, and the ruling, in accordance with the 
earlier precedents, that in default of nearer of kin, sapin- 
das, or parties related in the seventh degree (the enumera- 
tion commencing from whence the direction of the line 
diverges), are entitled to inherit. Held, also, that in default 
of sapindas, the inheritance descends to Samanadakas, 
or , paternal kindred, extending to the fourteenth degree 
has been latterly disregarded by subsequent precedents. 
Augur Sing and others vs. Ram Sing and others. 18th J uly 
1865. S. D. A., N. W. P., p. 4. 

In case of a real and adopted son, See Adoption. * 

See ** Maintenance, ” 3. 

3 . — Of Illegitimate Children. 

21* An illegitimate son of a Rhatri, one of the three 
regenerate castes by a Soodra woman cannot by Hindu law 
of inheritance, succeed to the inheritance of his putative 
father ; but he is entitled to maintenance out of his deceased 
father's estate. 

Secus. In the case of a Soodra class, illegitimate children 
being qualified to inherit. Chuoturya Runmurdun Syn 
V8. Sahub Purhlad Syn. 7 M. I. A., p. 18. 

See “Illegitimacy, ” 1, 3, 4, 5. 
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4ts^0f Widows. 


22. The widow in default of issue is entitled to succe^ 
to the whole of her deceased husband’s estate ; but her title 
to such estate is only as a tenant for life, and she has no 
power to alienate or devise any portion of her husband’s 
estate which on her death goes to his legal heirs. Keerut 
Sing vs. Kolahul Sing. 2 M. I. A., p. 331. 

23. The childless widow of a separate brother is heiress 
to his own estate, but has no right to a share of the estate 
of his brothers dying after him. Pranshunkur vs. Pran- 
koonwur. 1 Borr., p- 471. 

24. Succession of a childless widow upheld under the 
Hindu law against the rights of the stepdaughter, said to 
be superior according to the caste rules. Gunga vs. Jeevee. 
1 Borr., p. 246. 

25. A Hindu, an inhabitant of Bombay, entitled to se- 
parate moveable and immoveable property, dies without 
male issue, leaving a widow, four daughters, a brother, and 
the male issue of other deceased brothers. The widow is 
entitled to the moveable property absolutely, and to the 
immoveable property for life. Subject to the widow’s 
interest, the immoveable property descends to the daughters 
absolutely in preference to the brother and the issue of 
the deceased brothers. Pranjeevan Das vs. Dewcoover 
Bace. 1 B. H. C. Rep., p, 130. 

26. A Hindu widow’s right to succeed to her husband’s 
ancestral undivided property is only as his immediate heir. 

A widow can only inherit family property where there 
has been a partition among the co-parceners, of whom her 
husband Avas one, or Avhere the whole property has vested 
in her husband by the death of all the co-parceners. 

The widow of an undivided Hindu who leaves a 
co-parcener him surviving, has merely a right to main- 
tenance. Peddamuttu Viramani vs. Appu Rau. 2 Stokes, 
p. 117. 

27. A Hindu widow, whether childless or not, stands 

next in order of succession on failure of male issue. 
Daughters can only succeed on failure of widows. T 

Where A. had two wives B. and 0., and B. predeceased 
A., leaving three daughters, and C. survived A., and who 
was childless. Held, that C. succeeded to A’s property in 
preference to the three daughters* Perammal vs, Ven 
Katammal. 1 Stokes, p, 223* 
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28. Under the Hindu law, a widow was not entitled to 
inherit the estate of her husband’s brother. Choora va. 
Mussamat Busnntee. H. C., N. W. P., vol. 1, p. 174; 

29. ffeld, that a widow <»nnot inherit the estate left 
by her husband’s uncle. Mussamnt Goomee va. Mussa- 
mut Omroo Koonwnr. H. 0., N. W. P., vol. I., p. 149, 

30. Where a widow having lost her rights in her hus- 
band’s estate on account of re-marriage under the provision 
of Sec, 2, Act XV. of 1856, was allowed to retain posses- 
sion by the next reversioners. Hdd, that such arrangement 
by the next reversioner was only binding upon him, and 
not on the heirs of such reversioners, who, on the death of 
the former, were entitled to sue for possession of the pro- 
perty by dispossessing the widow. Kaisoo va. Mussamut 
Jumna^ H. C., N. W. P., voL I., p. 140. 

31. According to Hindu law current in Southern India, 
two or more lawfully manied wives (jAtnis) take a joint 
estate for life in their husband’s property with rights of 
survivorship and equal beneficial enjoyment. 

A claim by one of several widows to an absolute 
. partition of the joint estate, giving to each a share in 
severalty is not maintainable. 

The position of senior widow gives her, as in the case of 
other co-parceners, a preferable claim to the care and 
management of the joint property. 

A case may be made out entitling one of several widows 
to the relief of separate possession of a portion of the 
inheritance. Such relief ought to be granted when, from 
the nature or situation of the property and the conduct 
of the co-widows or co-widow, it appears to be the only 
proper and effectual mode of securing the enjoyment of 
her distinct right to an equal share of the benefits, of the 
estate. H. Et. M. Jijoyiamha Bayi Saiba and another va, 
H. H. M. Eamakshi Bavi Saiba and twelve others. 3 M. 
H. C. Rep., p. 424. 

5. — Of Daughtera and their Sana. 

32. The estate of a Hindu father devolved on his three 
daught^ qualified to succeed him. The daughters are 
entitled to hold only during their lifetime. On fhe 
death of any one of them the survivors succeed to her 
^lare, and that, so long as any one of the daughters 
hurviyed, no daughter’s son couid inherit. The e^ate 



APPENDIX. 


li 


enjoyed by a daughter as heir to her father is limited to 
her life only. It is not her stridhun, and on her death it 
will go to the next heirs of the father. Heeialoli Baboo m 
Mussamut Dbuncoomary Beebee. 26th May 1862. S. D. A.^ 
Cal., p. 190. 

33. One F. ff. died leaving no son but two widows — R. 
and i2. A dispute having arisen, K, brought a suit against 
It., and obtained a decree, dividing equally between them 
the lands of the deceased husband. A. took possession of 
her moiety, and held same till her death, when jK. took 
possession. 

In a suit by the sons of the deceased daughter of K. 
against Jt. for the share formerly held by K. Held, that 
they were not entitled in preference to the surviving widow. 
Rindamma V8. Vencata Ramappa. 3 M. H. C. Rep., p. 268. 

34. Under the Hindu law, where a property is proved 
to be a separate and divided property, the daughter’s sons 
are the legal heirs entitled to it, and not more remote 
relations to the deceased. Burar Singh V8, Mussamut 
Haiisl H. C, N. W. P., vol IL, p. 166. 

35. Held, that, according to Hindu law current at 
Benares, tlie daughter’s sons inherit in default of qualified 
daughter, and that if there be sons of more than one 
daughter, they take per capita and not per ethpes. 
The plaintiff was equitably entitled to recover the 
profits of the share adjudged to liim, from which he was 
unjustly excluded, in consequence of his grandmother’s 
illegal process. Ram Suruth vs. Baboo Basdeo, 

N. W. P„ vol. IL, p. 168. 

36. Amongst Oudeech Brahmuns, the daughter’s sons 
cannot inherit their grandfather’s property during the 
lifetime of his son’s widow. Muhulukmee vs. The Grand- 
sons of Kripashookull. 2 Borr., p. 557. 

37. A maiden daughter does not succeed to her father’s 
estate in preference to her paternal uncle. Mussamut 
Toolsee va. Mohadeb Raot. 6 W. R., p. 197. 

38. By the law of Benares, preference is given to the 
married daughter who is indigent to the exclusion of 
wealthy daughters. But married daughters are not ex- 
cluded from succession by either the Dyabhaga or Mitak- 
shara. Benode Koomaree Debee vs. Purdhan Goppl Sahee. 
2 W. R., p. 177. 

. 39. A Hindu wman of Bebar who had inherited the 
entire estate of her father, died, leaving a daughter and 
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a decea.^ed sister’s son's sons. Heldt that the latter should 
succeed to the estate, and that per capita, and not per 
dirpea, Sheo Sehi Sing va. Mussamut Omed Koonwar 0 
SeL Rep., Cal, p. 301. 17th August 1840. 

40. Reldi that under Hindu law a daughter cannot 
claim her father's inheritance during her mother's lifetime. 
Ramjua va. Mussamut Geea 28rd December 1865. S. D, 
A., N. W. P., p. 207. 

41. A daughters son, during the lifetime 6f his mother 
is not competent to challenge the act of his maternal, 
grandmother, for the mother is the preferential heir. H. C., 
N. W. P., vol. L, p. 1. 

See “ Daughters. ” 

See Inheritance, 24, 26. 

6 . — Of Parents. 

42. A mother inheriting from her son has not an 
absolute property in the estate, but merely a fife interest, 
without power of alienation. P. Bachiraju va. V. Venka- 
tappadu. 2 Stokes, p. 402. 

43. By tlie Hindu law of inheritance, the mother suc- 
ceeds in preference to the sister, in default of sons, widow, 
and daughters. Partition to be proved by circumstances 
in the absence of written deed. Doe Dem. Ramasawmy 
Moodeliar va. V'allatah. 2 Str, N. M. C., p. 211. 

44. [In a suit by a Hindu woman to recover from a 
second widow her half-share of their deceased husband .-* 
estate, Held, that the incontinence of plaintiff was estab- 
lished, and the right of succession which by Hindu law she 
has thereby forfeited is not affected by tlie provisions of 
Act XXI of 1850, which refer to the renunciation of 
the Hindu religion, and not to a case of incontinence. 
Raj Conwarce Dossee va. Golabee Dosseo, 30th December 
1858. S. D. A.,CaI.,p. 1891.] 

45. A Hindu died leaving a widow, a minor son and a 
daughter. The wddow re-married after her husband’s 
estate had vested in her son. The son subsequently died ; 
and his stepbrother took possession of the property. The 
widow then brought a suit against the stepbrnther for 
possession. Held, that the suit was maintainable, and 
that she could properly succeed as heir to her son, not- 
wiUislauding her second marriage. Akora Suth VB, 
^reanl 2 B. L. R., A. 0., p.'^lOO. 
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7- — 0/ Stepmother. 

46. A stepmother cannot take by inheritance from her 
stepson. Lalla Johee Lall vs. Deo Banee Koonwur. 
Sevestre Con. Mar., p, 439 (and the Full Bench Ruling 
on reference from the Division Bench, S. N. W. R., p. 173). 

8.-0/ Brothers and their Sons, 

47. Brother succeeds beforethe mother of a mandeceased 
without separation. Mem Baee vs, Kish nee Baee. 2 Borr., 
p, 141. 

48. A brother does not succeed in preference to the 
widow to the estate left by his brother who had separated 
from the family and made his fortune without assistance 
from his father or brother. Govind Das Doolubh Das vs. 
Muhalukshmee. 1 Borr., p. 267. 

49. In an undivided family nephews succeed together 
wdtli their uncle to the estate of an uncle deceased in prefer- 
ence to the daughter. Bhugwan Golabchund vs. Kriparam 
Anundram. 2 Borr., p. 29. (See Deo Baee vs. Man Baee. 1 
Borr., p. 29.) 

60. A half-brother is entitled to inherit the property of 
his half-brother in preference to his widow and daughters 
when there had been no separation. Mankoonwur vs. 
Bhagoo. 2 Borr., p. 157. 

51. A stepbrother inherits after the widows, if he sur- 
vives them, otherwise a uterine brothers son succeeds. 
Burham Deo Roy vs, Punchoo Roy. 2 W. R., p. 123. 

52. [A nephew of the whole blood takes precedence of a 
nephew of the half-blood in a joint undivided family as 
heir to tlieir deceased uncle. Gooroo Churn Sirkar vs. 
Koylash Chuuder Sirkar. 6 W. R., p. 93 ; 2 Wym., p. 110.] 

53. In default of all heirs a brother's grandson can 
succeed. Kurreem Chund Qurain vs. Oodung Gurrain. 6 
W. R.,p.l58;2 Wym. p. 177. 

54. Held, that on the death of the survivor of two 
brothers, who had been associated in business and property, 
the son of the other who had succeeded his father in the 
partnership had a better title to succeed to the estate of 
the deceased than a third brother, who had always been 
separate from the other two. Lakh Raj vs, Jabun Lall, 
3rd May 1866. S. D. A., N. W. P., p. 1 63. 

55. Of three brothers forming together a joint Hindu 
family, one separated himself therefrom and died, leaving 
a son, the plaintiff, The other two with their families re- 
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mained joint. One died leaving a defeudAnt. The 

other died leaving a widow* On the widow’s death this 
suit was brought to establish the. plaintiff’s right as one 
of the two reversionary heirs. 

Eddy that the separated brother did not inherit^^ and 
that the defendant was alone entitled to succeed, 

Quere , — As to the effect of re-union on ^inheritance. 
Kesubram Mohaputtur vs. Nandkissore Mohaputtur, 8 B. 
L. R, yl. (?., p. 7. 

9.— -0/ Sisters and their Sons. 

56. According to the law of inheritance prevailing in 
Bombay, sisters succeed to the estate of their deceased 
brother in preference to father’s brother’s sons. Venayek 
Anundrow vs. Luxamee Baee. 9 M. 1. A., p. 516. 

57. Claim by a widow of the Dusa Sreernalee Gold- 
smiths to inherit moveable property left by her late hus- 
band’s nephew, in preference to that nephew’s sister and her 
sons. Disputed on the plea that the property sued for being 
the proceeds of a house derived to the nephew direct from 
bis maternal grandfather, it must remain in the female 
line, Heidi that the sister must succeed to the property 
when derived from the maternal grandfather. Laroo vs. 
Shoo. 1 Borr., p. 80. 

58. A childless sister succeeds to the property left by 
her brother in preference to the sons of other sisters who 
predeceased the brother. Icharam vs. Prummanund Bhaeo 
Chund. 2 Borr., p. 615. See Laroo m Sheo. 1 Borr., 
p. 80. Notes 2 and 3. And Sree Brij Bhookunjee Moharaj^ 
vs. Sree Qokoolootsaojee Moharaj. 1 Borr., p. 202. Note 1 

, 59. A Hindu, an inhabitant of Bombay, entitled to sepa- 
rately acquired moveable and immoveable property, died 
leaving a widow, an infant son, three daughters, and a 
brother. The son died in infancy, and without having 
married. Held, on demurrer, that the widow, as mother of 
the son, inherits his property, as to the moveables abo- 
lutely, as to the immoveables for life, with remainders tq 
the sisters of the son as his heirs absolutely. 

The word “ parents ” in the order of succession as laid 
down in the Mitakshara, includes father and mother, and, in 
like manner, brethren ” includ^ssisters ^ well as brothers. 

Hejdi on appeal ; in a separated family sisters take as 
beirs to ah unmwod and intestate brother in preference 
|(0 relations of the father. Marriage does not exclude 
i®em from inheritance. Yinayek Anundrao vs, Lexumee 
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Baee. 1 B. H. C. Rep., p. 117. See judgment of the 
Privy Council on appeal in 9. M. I. A., p. 516, cited ante. 

60. It is by no means clear that a sister in the absence 
of any other pear relative, or any other relative, is not the 
heir to her brother; the authorities being on either side. 
Mussarnut Bhaga Dye vs, Mussamut Annud Kooar Dye. 
Sevestre Con. Mar., p. 70! 

61. A sister cannot i nherit as heir to her brother. Ram- 
dyal Deb vs. Mussamnt Magnee. 1 W. R., p. 227. 

62. A sister is no heir to her uterine l)rother. The 
Mitakshara nowhere recognizes the sister as heir. Miissa- 
mn t Guman Kumari vs, Srikant N eogi. Sevestre Con. Mar., 
p. 460, 

63. [So according to the Bengal School. Rajkoonwaree 
Kriparnoyee Dabee vs. Rajah Damoodur Chunder Deb. 
20th February 1 845. S. D. A., Cal., p. 27.] 

64. A sister’s son does not inherit according to the 
Mitakshara. Mussamut Gumun Kumari vs. Srikant Neogi. 
Sevestre Con. Mar., p. 460 

65. The right of succession accrues to nephews (sister s 
sons), whether born before or after the death of their mater- 
nal uncle, not on the death of the maternal uncle, but on the 
death of his widow, and the nephews can sue to question 
the validity of the alienation without legal necessity. 
Goviudmoonee Dossee vs. Sham Lall Bysack, and Kali 
Coomar Chowdry vs. Ramdoss Shaha. Suth. Rep., p. 153. 

66. [A sister s son, in order to have a preferential title 
over the paternal uncle, must have been born or conceived 
when the succession opened out. A mother cannot be 
trustee for a son who might hereafter be born. Rashbehaiy 
Roy vs. Nemye Churn. Suth. Rep., p. 223.] 

67. [A sister's son born after the death of his maternal 
uncle, but during the lifetime of his maternal grandmother, 
who was in possession of the property as heir to her son, 
inherits the estate left by his maternal uncle. Radhagoviud 
Doss vs. Sheik Meajan. 1 W. R., p. 124.] 

68. [Neither a sister nor a sister’s daughter can inherit. 
Kalee Persaud Surma vs. Bhoirubee Dabee. 2 W. R., p. 1 80. J 

69. Paternal uncle’s son succeeds in prtference to a sis«: 
ter’sson. Duneshwur Deosfatinkur vs. Deoshunkur Doolubh- 
ram. 16th Febniary 1849. Sel Rep., S.D.A.,Bom., p. 63. 

70. According to the Benares school of Hindu law pre- 
vailing in the MUhila countty, a bister’s son, hi the absence 
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of Ijlneal heirs, has no title to succeed as heir to his deceased 
uucle’s ancestral estate. 

Suit by a sister's son against his uncle's widow to set 
aside an adoption made by the widow to her deceased 
husband. Held, reversing the decree of the Sudder 
JDewanny Adawlut at Agra, that, as sister's son, ho had 
no locUs standi to sue as reversionary heir for his deceased 
uncle's estate, or to challenge the widow's adoption. Tha- 
coorain Sahiba vs. Mohun Lall. II M. L A., p, 386. (See 
Mussamut Moonea vs, Dhurma, cited herein, p. 393.) 

71. In the absence of nearer relatives, a man ma}’ be 
heir to his mother's brother as regards property subject to 
the Mitakshara. Amrita Kumari Debee vs. Lakhinayravati 
Chuckcrbutty. 2 B. L. R., F. A, p. 28. 

72. According to the Hindu law in force in the Madras 
Presidency, a sister’s son does not inherit. Doe deni,, 
Kullamul vs. Kuppu Pillai. 1 Stokes, p. 85. 

73. A died leaving a childless sister and two nephews by 
two other sisters predeceased, but after having made a^will 
giving away the whole of his property to one of his nephews, 
Held, that the will was void, as it gave the whole property 
to one of the nephews to the exclusion of the other, neld, 
also, that the right of inheritance pertained to the surviving 
sister, for the rights of the other sisters were lost by their 
dying before their brother. Icharam Suraboo Dass vs. 
Pramanund Bhaee Chund. 1 Borr., p. 515. 

1 0. — 0/ other Heirs. 

74. [An uncle's son succeeds in preference to a childless 
widowed daughter. Tarra Monee Gooptea vs. Mussamut 
Luckhymonee Dassee, 1 Marshall, p. 29.] 

75. [Brother’s daughter's son is no heir. Choorah 
Monee Bose vs. Prosono Coomar Mister. 1 W, R, p. 43.] 

76. According to the Mitakshara, daughter or a son's 
daughter does not inherit. Koomud Chunder Roy vs. 
Seetakanth Roy. N. W. R, p. 75. 

77. Brother's daughter's son cannot inherit, even if 
there be no other heirs. Ilias Koonwur vs. Agund Rau 
24th May 182(V S Sel Rep., Cal., p, 50, 

78. Grandsons of a daughter s son cannot inherit even if 
. there be no other heirs, — Ibid. 

Held, that a cousin in the third degree hai^ no^ right, 

inheritance in the presence of cousin in the second degree 
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Mujbabur Fetsaud va. Bam Surua. H. C., N. W. P., yoL Zy., 

p. 6. , . ■ ' ' ' ' 

79. A neice in her own righ^ or even in right of hear, 
Bon, is not among the heirs of the last male owner of 
property under the Hindu law. Deno Nath va. Mussamut 
Sohnee. 3rd March 1866. S. Z>. A., N. Wi, P. - 

80. That undet the law prevailing in these provinces, the 
grandsons of a maternal uncle are not considered among 
the heirs entitled to succeed to a deceased nephew’s 
property. Bechun Sing va. Mussamut Bukminia. 31 st 
October 1865. S. D. A., N. W. P., p. 165. 

81. A. (of the Lewa Eoonbee caste) died leaving a widow 

B. , who, by her last will and testament, bequeathed all the 
property which she had inherited from her husband to her 
brother’s son C. On suit by A’a nephew’s widow, D., 
against the sons of B'a brother. Held, that the will was 
illegal, and therefore void, and that D., with the consent 
of A’s brother’s grandson, was entitled to keep pos.scs8iou 
of the property during her life, after which it will belong 
to A’a brother’s grandson. Dhoolubh Baee va. Jeevee. 1 
Born, p. 75. (Quere. — Did D’s husband survive B. ?) 

82. A. died during the lifetime of his father B., leaving 
a childless widow. B. died leaving another son C., who 
died leaving a widow and daughters. Upon the death of 

C. , his widow, and after her, his daughters succeeded to the 
property. In .suit by A’a widow for a share of the property. 
Held, upon the exposition of the law by the Shastras, 
that A’ a widow had no right of inheritance to the estate 
of her father-in-law, but (J. and his widow and daughters 
were bound on their respectively taking the estate to 
maintain the plaintiff! Mussamut Jethee va. Mussamut 
Sbeo Baye. 2 Born, p. 640. 

83. A deceased Hindu’s father-in-law and brother-in- 
law are not his legal heirs. H. C., N. W. P., p. 14. 

11. — Of Bundhua. 

84. Under the Mitaeshara, if there be no kindred belong- 
ing to the same general family, and connected by funeral 
oblations, the successions devolve on kindijed connected 
by libations of water. Gentiles must be exhausted before , 
the cognates can succeed. Mussumut Dig Daye va, 
Bhuttun liall. 11- W. K., p. 500. 

See “ Samonodakas. " . 

h 
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12 . — Of PwpV-i. 

See " Byraghee, ” 8, * 

13 .— By Cuetsm. 

' »!? Familv wage for fourteen generations, by which the 
»TS Slu b«r. held gci 

‘P 

rs)Sin«L B.to 0»e.h “»« Si»g '»■ “»>«»)'> 

L^ iVnited family where there is ancestral property, 

1 nL oflhe Sbers of the family acquires separate 

Stite on the death of that member, 

estate cloesmot fall into the common stock, JJf 

Lii*x“s4sr.sssl‘:;^s 

Incestml property, subject to all the rights of co-parceners, 
Sritrtirself-acquire-ll estate free from such "ghts. 

SnertV belonging in Common to a united family 
.0^ ffXSnZl course of descent of sepamte acqW 
woUertv • but if there is a co-partnersbip between the 
SiffSJit’ Ambers of the united family, survivorship 

; *^^TOn lie principle of survivorship the right of ^le 
. jj^ii^partners in the undivided estate over-rides t e wu o 
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right of succession ; but with respect to self-acquired 
property ef a member of the united family, the otjiejr 
members of the fsemily have neither community of interest 
nor unity of possession. Therefore the foundation of the 
right to take by survivorship fails. Katama Natchiar V8. 
The Rujah of Shivagunga. 9 M. I. A., p. 539. 

88. By the custom of a Hindu family no distinction was 
made between the issue of sagyi marriage and a byahi 
marriage. Held, that the issue of the sou of a sagyi wife 
first married was entitled to inherit the property of the 
grandfather in priority to the issue of a son of a subse- 
quent byahi wife. Radaik Qhaseram vs. Budaik Persaud 
Sing« 1 Marshall, p. C44. 

14 . — To Woman* 8 property. 

89. The heirs of a widow are her husband's relations, not 
her own. Collateral relations of the malelinedeclared entitled 
to all property (personal property included), in preference 
to nearer relations in the female line, e.g., daughters and 
sisters ; provided the deceased did not give or bequeathe to 
the females during her life. Bajoo Bulbliuddur Sing vs, 
Bajoo Pertaub Sing. Oudh Civ. Cases, part 2, p. 139. 
lt)th October 1862. Qnere . — Stridhun (?) 

90. According to the Law as current in Mithila, the son 
of the mother 3 brother, is not the heir to the peculiar 
property of a woman. 

If the deceased left a brother, sister, sister’s son, hus- 
band’s brothers son, brother's son or son-in-law, any such 
person is entitled to succeed to the Streedhun. If she 
left none of these, the nearest Sapinda*8 of her husband 
are entitled to her peculiar property. She adopted son 
of a widow can succeed to her Streedhun. Sieenarain Bai 
V8. Bhya Jha, 27th July 1812. 2 Sel. Rep,, Cal, p. 29. ‘ 

91. [An adopted son is entitled tosuccceed to the Stree- 
dhun of his adoptive mother in the absence of daughters. 

An adopted son by one wife may succeed to a co-wife’s 
Streedhun. Tincowree Chatterjee vs. Denonath Banerjee. 
6 W. R., p. 49.] 

15. — To, the property of outeastes. t 

92. [The heirs of a prostitute are her prostitute daughters. 
A daughter who did not live with her mother, and there- 
fore did not become an outcast, cannot succ^. The 
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relatioja of the respectable daughter with the outcast 
mother has been severed. Taramonee Dossee m Motee 
Bamanea 6 Sel. Rep., Cal., p. 297. 30th July 1846.] 

93. 1’he doctrine of Hindu law that outcasts are incapable 
of inheritance has no bearing upon the case of the mem- 
bers of new families which have sprung frompersons so 
degraded. Taiachand vs, Eeeb Ram. 3 M. BT. C. Rep., 
p. 50. See Abraham vs. Abraham. 9 M. L A., p. 1 95. 

94^ Held, that the fact that plaintiffs are' out of caste, 
and that men of pure blood of the tribe do not eat with 
them, is of itself no ground of exclusion from inheritance. 
Sec. 1, Act XXL of 1850 having annulled any such dis- 
qualification. Taij Sing vs. Musst. Kousilla. H. C., N. W P., 
vol. I, p. 90. 

Sikhs. 

JAINS. 

1. The Jains are governed by the Hindu law applicable 
in the part of the country where the land is situate. Moha- 
beer Pershaud vs. Mussamut Kundun Kowur. 8 W. E., 
p. 116; Wym., p. 74. 

JUJMANS, 

1 . J ujmans or families employing a priest cannot discard 
him in the absence of any disqualifying cause. But their 
consent in such appointment is necessary. Mussamut Chow- 
rasee vs. Jewim Chund Mehtoon. 28th February 1837. 
6 Sel, Rep., Cal,, p. 152. 

See “ Purohit,” 


JOINT FAMILT. 

See ** Undivided Hindu Family. ” 
KUISHNARPUN. 

1. Rrishnarpun by a widow in favor of her sister's sons 
maintained against tne claims of the legal heir to the 
sairie property, but the donees were declared incompetept to 
take (Mr disburse sums set apart for performance of the 
donor's funeral ceremonies. Jugjeevum Nathoojee vs. Deo 
, Sunkur Kasseeram* 1 Borr., p. 436. 

a Krishnarpun to recover 
^ away by a widow against the husband's 

? dncreed on the ground that e widow of a man 
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who died without male issue was permitted to give away her 
property in JTm/marpu?!,* notwithstanding the existence 
of his sister’s son. Eupoor Bhawanee vs, Sevukram 
Seosunkur. 1 Borr., p. 4*48, 

3. The property given in Krishnarpun goes to the 
heirs of the donee, and does not on the death of the donor 
revert to his heirs. Krishnarpmt may be made by one who 
has no male issue. Easeeram Eriparam vs, Mussamut 
Ichha, 2 Borr., p. 548. 

KRITRIMA. 

See '^Adoption.” 

KOOLACHAR. 

See “ Usage. ” 

See “ Inheritance by custom,” ante. 

KURTA PUTRO. 

See Adoption. ” 

LIABILITY OF AN HEIR. 

1. As, by the Hindu law, the succession to a son’s estate 
with its liabilities devolve not upon the father, but upon 
the mother, she ought to be sued by the creditor for 
recovering money borrowed by her son. Soobramoneya 
Sastree vs. Anoovien. M. S. D. A., 1858, p. 45. 

2. [A. succeeding to the estate of B., who died having 
become indebted to several parties, set up an entail and 
denied his liability to pay his ancestor s debt. Held, 
that the family custom by w'hich the eldest son becomes 
heir to the estate does not alter the position of the estate 
in regard to its liability when in the hands of an heir for 
the debts of the ancestor. Radha Miidhunmohun Doss 
vs. Pudolabli Bunj. 13th March. 1 S. D. A., Cal, of 1860, 
p. 327.] 

3. when a Hindu dies indebted, his estate does not in 
whole or in part, sufficient to pay the debt, vest in tlie 
creditor as if by hypothecation ; but the entire estate 
absolutely passes to the heirs with full power to deal with 
.the whole estate before satisfaction of the debts. The 
creditor has no lien on the estate preferential to him who 
takes the estate in pledge from, the heirs, nor he can after 
the alienation thereof by heirs for bond fide and valuable 
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ooDsideratioQ, follow it ia the hands of the aliexm He 
has merely a right of suit against the heirs personally 
who are held liable for the same to the extent of the 
assets they receive by inheritance. Zubardust Khan vs, 
Inderman. S. D. A,, N. W. P., Pull Bench, part 2, 1867. 

4. The Hindu law binds a son to pajjr the debts of his 
deceased father, even if he have not inherited property 
from him. Harbajee Eaojee, Narayen Raojee, Govind 
Raojee, and Gopal Raojee vs, Hurgovind Trikum Dass. 
16th October 1847. & D. A., Bom., p. 76. 

5. Responsibility by Hindu law for the debts of a 
deceased person of the parties who took his assets. 
Kupoorchund Huruk Chund vs. Dadabhoy Ruttunjee. 6th 
September 1849. S. D. A., Bom., p. 126. 

6. Suit brought against the sons of a person deceased 
to recover from them the amount of a decree against their 
father, during execution of which the father died in gaol, 
resisted on the part of one son that he was adopted by 
another person, and therefore not liable, and on the part of 
the others that they were hot liable to the arrest to which 
they had been subjected ; the adoption held proved, 
and tliat defendant relieved from liability for his 
father’s debt ; the other sons being held liable for, under 
Hindu law, but not liable to be arrested in satisfaction 
of their father’s debts. Pranvullubh Gokul vs. Deocristu 
Tooljaram, alias Dyabhaee. 23rd May 1823. S. D. A., 
Bom,, p. 4. 


LIMITATION. 


1. [In deciding an issue on the statute of limitations 
in a suit for a share of a joint inheritance, the Court below 
found that the plaintiff had not given evidence of posses- 
sion up to the date of suit, and decided the issue against 
her. Held, that such finding was inconclusive, the real 
i^ue being whether the joint possession continued up to 
any time within the period of twelve years next before the 
commencement of the suit. Mussamut Indormonee Dabee 
vs. fiajnarain Chund Mozoomdar. i Marsbn>ll, 172.] 

2. In a suit to set aside an adoption of a son, the period 
; limitation is not to be reckoned from the date of the 

if the members of the family who mlf ^ ^tet 
J It aside have by their declarations or conduet subSequ^tly 
, ' ' ej^Wn that they did not Jknow of the ademption, dr did not 
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regard it as valid ; it should be reckoned from th^ time 
when there was distinct knowledge of the adoption* 
bomonee Dabea V8. Petambur Dobey. > Marshall, p. 

8. The suit not having been instituted until after the 
lapse of twelve years from the plaintiffs succession to the 
shebait, was held to be barred by limitation. Kishnonund 
Ashrom Dundy vs» Nursing Dass Byragee. 1 Marshall, 
p. 486. 

4. A suit to set aside the adoption of a second son 
must be made within twelve years from the cause of action. 
The maxim ignorantia legia nil excusat applies to questions 
of Hindu law of inheritance and adoption. Kadha Kissen 
Mohapater vs. Sree Kissen Mohapater. 1 W. R., p. 62. 

5. Limitation can be pleaded as a bar to a suit to set 
aside an alienation by a grandfather, the cause of action in 
suck a case arising not from the date of the grandfather’s 
death, but from the date of the alienation. Baboo Seetul- 
persaud vs. Baboo Gour Dyal Sing. 1 W. R., p. 283. 

6. A suit to set aside alienations of ancestral property 
made by a childless Hindu widow during her life tenancy 
may be brought at any time within twelve years from the 
death of the wddow. Tiluck Roy vs. Phoolman Roy. 7 
W. R, p. 450. 

7. A suit by a son to set aside an alienation by the 
father must be brought within twelve years from the date 
of the alienation unless the son be a minor, in which case 
the suit must be brought within three years from the 
time when the disability ceased. Baboo Beer Kisbore 
Suhaye Singh vs. Baboo Hurbullub Narain Singh. 7 W.R., 
p, 502. 4 ; Wym., p. I. 

8. In the case of a sale by a Hindu widow, which takes 
aw'ay both hcr right and the rights of all those claiming 
under her, the limitation runs from the date of sale. Miis- 
samut Gouree Dabee vs. Rajah Auund Nath Roy. Per 
Campbell, J. Suth. Rep, p. 34. 

9. Adverse possession which bars the Hindu widow- 
representing the estate of her deceased husband, also bars 
the heir after her. Mussarnut Parbutty Moflessa vs. Mussar 
mut Rajoo. Suth. Rep., p, 88. 

10. A suit by a son to set aside alienations by his father 
must be brought within twelve years from the date of 
alienation, or within twelve years from the date of the son 
attaining majority, supposing the alienations to have been 
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made during his minority. Beer Chund vb. Boorga Per* , 
i^aud. Suth. Bep., p. 215. 

11. [In a suit by a daughter to inherit immoveable 
property bv setting aside the adoption of . the defendant 
made bv her mother (a Hindu widow). Hdd^ that the 
plaintiff s cause of action arose from the date of the adop- 
tion, and that her suit was governed by twelve years* 
limitation from that date. Radha Kissoree Bossee V8, 
Guthee Kissen Sirkur. Suth. Rep., p. 272.] 

12. Where a sum assigned Ho sons was, by the terms 
of the will, to be regarded as a legagr, and not as a charge 
on the estate for their maintenance, Held, that clause 
2, Sec. 1, Act XIV of 1859 was the limitation applicable 
to suits under the will for recovery of the sum due as a 
legacy. Udd, further, that the denial of the will by the 
persons under whom the plaintiffs claim was not a bar to 
the present suit. Nana Narain Roy vs, Ramanund and 
others. H. C., N. W. P., voL IL, p. 171. 

13. Where a decree is passed against ancestral property 
on confession of the ancestor, and the suit is brought by 
the sons to establish their reversionary right, or to obtain 
possession by setting aside the decree and confession 
Held, that the twelve year^* limitation is applicable to 
such .suit. Nowbut Ram vs, Durbaree Lai. H. 0., N. W. P., 
vol. IL, p. 145. 

14. [A suit brought to set aside ‘an adoption upwards of 
twelve years after such adoption had been declared, with the 
full knowledge, and in the presence of the parties suing, 
w^as held to be barred by limitation. Govind Kissore Roy 
vs, Radhamudub Adhicaree. 20th May 1856. S. D. A., 
Cal., p. 450,] 

15. Adverse possession of a third person which would 
bar a Hindu widow would bar the reversioners also. A 
decree obtained against a widow bond fide and without 
fraud or collusion would bind the reversioner. A new 
cause of action does not arise on the death of the widow, 
Nobin Chunder Chuckerbutty Vfi, Issur Chuuder Ohucker- 
butty. 9 W. R., p. 505, Full Bench Ruling. 

LUNATIC. 

1. Although a lunatic has no right to inherit, he is not 
debarred from taking an estate duly conveyed to him. 
Gouire<^ Natli vs. The Collector of Monghyr. 7 W. R, p. 5; 

^ Wym., p. 457. 
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MAINTENANCE. 

1. Salary drawn by a person cannot be taken into con- 
sideration in assessing the maintenance of a widow. Vadda 
Balaram V8, S. Vudday Venkummap. M. S. D. A., 1858, 
p. 225. 

2. Wliere property in a family is manifestly inadequate 
to bear the charge of separate maintenance of a member 
of the family, the demand for imposition of such charge 
should be disallowed. Cundemalla Ramakristnamah vs. 
C. Soobummah. M. S. D. A., 1859, p. 82. 

3. A separate maintenance will not be allowed unless it 
be proved that the party sued, is in possession of ancestral 
property yielding income upon which it may be charged, 
Virabadrachari vs. Kappammul. M. S. D. A, 1859, p. 20^5. 

4. A brother s widow is only entitled to a separate 
maintenance out of ancestral property. Bramavarapu vs, 
Venkamma. M. S. D. A., 1859, p. 272. 

5. A separate maintenance will not be allowed where 
the party sued has merely a floating and uncertain income. 
Bj-amhavarpu Krisbiiayar vs, Venkamma. M. S. D. A., 
1859, p, 272. 

C. A woman divorced for adultery, who has continued 
in adultery during her husband’s life, and in unchastity 
after his death, is not cntitletl to maintenanco out of the 
properly of lier deceased husband according to Hindu law. 
Muttainuial vs, Kainakshy Amrnal. 2 Stokes, p. S37. 

7. A son, whether adopted or begotten, can claim main- 
tenance of Ills father until put into possession of his share 
of tlie ancestral ('state. Ayyavu Muppauar vs. Niladhatchi 
Animal. 1 Stokes, p. 45. 

8. A Hindu adultress living apart from her husband 
cannot recover maintenance from him so long as the 
adultery is uncondoned. A daughter living apart from 
her father for no sufficient cause, cannot sue him for main- 
tenance. Ilata Shavatri vs. llata Narayanan Nambudiri. 
1 Stokes, p. 372. 

9. Suit for maintenance brought by a Hindu widow 
under the age of puberty jointly with her father. Held, that 
the support of a widow by her parents is optional, and 
that, should they refuse, her husband s heirs are bound 
to maintain her, even though she had not arrived a;t 
maturity at the time of her husband’s death. Ramian vs. 
Oondummal. M. S. D, A., 11th September 1858, p. 154. 
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10. Where the claimants to maintenance were the 
daughter-in-law, concubine, and illegitimate sons. Ihld^ 
that the heirs, if they choose to demand it, ought to liave 
possession of the ^property, paying a sum equal to the 
whole of the profits to the persons entitled to maintenance, 
as the profits were found to be insufficient to provide for 
their maintenance. Omrao Sing vs, Mussamut Mankooes. 
H., G, N. W. P., Vol. II., p. 136. 

11. The heir who takes and becomes possessed of the 
estate of tlie deceased must be held to continue to be 
primarily responsible, both in person arid property, for the 
maintenance of the widow, even though he should have 
fraudulently transferred the estate, or otherwise have impro- 
perly wasted it, and the widow is bound to look to the 
heir for her maintenance and to claim it from him prima- 
rily rather than from the estate transferred or wasted 
which may, nevertlielcss, be in the last restu’t answerable 
to her claim. Ram Chandra t’S. Mussamut Josoda. H. G, 
N. W. P., Vol. II, p. 131 

12. [A Hindu died possessed of no property, but leaving 
a wddow, on his death she left the house of her father- 
in-law and went to reside at her fatln r’s house. Her 
father-in-law was not possessed of any ancestral property. 
Heldy that she could not sue her father-in-law for a sum of 
money on account of her inaintoimucc. Peril. R. Bayley, 
J. P. Norman, L. S. Jackson, J. B. Phear, E. Jackson, F. A. 
B. Glover, C.P. Hobhouse, J../., confirming the jmlgrnent of 
the Full Bench. Khetromani l)asi vs. Kasinath Das. 2 B. L. 

R, A. G.y p. 15, See 2 Macnaughten, cases 2, 4, 8, 9, and 
11; and Kamalmaui Dasi Bhodinarvan Moyioomdar. 2 
JMacnaughteii, p. ]l8;Iiai Shambullubh Prankrishna 
Ghose. 3 Sel. Rep, Cal, p. 33 ; Mussamut Blrilu m Phul 
Chund. 3 Sel. Rep., Cal, p. 225 ; Mussamut Hemlata. 4 Sel. 
Rep, Cal., 19 ; Ujjalmani vs, Jaigopai Chowdhry. S. D. A., 
Cal., 1848, p 491 ; Hurrusoondery Gupta vs, Auuda Oovind 
Sen. of 1850, p 422 ; In re Ramdhone Bhuttiicharjee. 

S. D. A., Cal., 1852, p796; Shainasoondeiy Dabee vs. 
Boycuut Money Rai. S. D A., Cal., 1858 ; p 1220 ; Khu- 
deemoni Dabee vs. Tarra Chund Chuckcrliutty. 2 W. R., 
p. l34; and Shamasoondcri Dabee vs. Ahalya Bai Debi. 
6,W.R,p37.] 

■v 13. A widow after lier husband's death was treatec 

^ equal sharer in his estate with her sons, and ii 
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conjunction witli one son applied for and obtained partition 
as a sharer. Objections were taken as to the widow^s 
Hght to the partition ; these objections were over-ruled, 
and no appeal was made to the Civil Court Held^ that 
the partition proceedings still standing good, a suit to 
declare the widow entitled only to maintenance was not 
maintainable. Mussannit Oodia V8, Bhoopal. H. C., N. 
W. R, vol. IV., p. 137. 

14, Held, that when the Jegal heirs of a deceased child- 
less Hindu, had assented to the registration of his widow s 
name as his successor in Ids estate on certain terms 
wldch she had hers(df infringed by acts calculated to injure 
tlicin, she was not entitled to be maintained in possession 
of the estate during Her lifetime, but was entitled to 
maintenance. Mussanmt Mokour m Kiilean Sing. S. D. 
A., N. W. R, 1S05, p. 180. 

IT). Held^ tliat a Hindu widow is onlj entitled to her 
maintenance in (lie form of a separate share of her lius- 
band's estate wlaui that estate is partitioned among the 
sons. Jlussaimit Praiikoower vs, Kadcr Sing. December 
N. W. R, 1805, p,31. 

1 0. [Where the nuiintonauco of a Hindu widow was not 
made by her deceased liu.sbaiul dependent on her living 
with Ids family, stic is entitled to it, notwitlistanding she 
leave the house of Ids family, and go to tliat of her father. 
Shurnornoyee Dasseo vs. Gopaul Loll Dass. 1 Marshall, 
p. 407.J . 

17. It is n()t necessary that a Hindu widow should be 
maintaiiKjd in the same state as her husband would maintain 
her. Kalleepersaud Singh vs. Kupoor Koowarcc. h W. R, 
p. C5. 

18. The mother or grandmother is entitled to a share 
when sons or grandsons divide tlie family estate between 
themselves ; but she cannot be recognized until* the divi- 
sion i.s actually made ; she lias no pre-existing right in tlie 
estate except that of maiutcuanee. Shoo Dyal Tewarry 
vs, Jodoo Nauth To wary. 9 W. R, p. 61. 

19. A Hindu widow who had been supported by her 
father-in-law,^ after his death sued Ids eldest son for main- 
tenance, and obtained a decree for Rs. 150, notwithstanding 
the defendant's objection that, being one of three brothers 
,wbo iulioritod their fathers estate, he was not solely 
liable for the maiutenauco claimed. 
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Reid, that, *a8 this was a Small Cause Court suit, au 

auoeal did not lie. , 

The maintenance of a widow is, by Hindu law, a charge 
upon the whole estate, and therefore upon every part 

^'^TheVfendant might have the question raised by its Iwmg 
decided, by suing his brothers for contribution. Kam 
chandra Dikshit va. Savitri Bao. 4 B. H. C. Reps., A. 0. J-, 

^ 20. Held, that if a man put away his wife without just 
cause he is Imund to maintain her, according to his means, so 
lonw as she conducts herself properly. Case remanded, in 
order that it mav be determined whether the wife was or was 
not turned out of her husband’s house without just cause, 
and a new decree passed conformable to law awarding 
costs. Lad Baee vs. Amtha Shivah Baee. 27th August 
1860. 7 S. D. A., Bom., p. ICC. 

See “ Daughter.” _ 

See “ Exclusion from Inheritance, 1, 3. 

See “Illegitimacy,” 1, 2, 7. 

See “ Inheritance,” 21. 


MARRIAGE. 


1. The injunction of Menu that “ a man learned in the 
Veda ” can only marry in the Bramha form, is oul^y K'com- 
mendatory, and not ‘imperative. A Sudra is therefore, 
competent to marry in that form, and sue his wife s parents 
for the value of property loft by his deceased wife. Siva 
Kama Casia Pillay m Bagavan Pd ay. hL S. D. A., p. 

2. The union of a Rajput with a Ja_t who is budia, 

in marriage is invalid. Even among the Jats, as a gtneia 
rule, the marriage of the widow of a younger brother by an 
elder is prohibited. Mussamut Gondheo and oUiers vs. 
Hanuman Sing. 12th May 18CG. b. D. A., N. W. P., 


^ 3. The Hindu law makes no distinction between 
legitimate children born of mothers of the same cast. 
Rajah Nugender Narain vs, Rughoonath Isarain Deyt 

Suth. Rep., p. 20. ^ y a 

As to intehnarriages may be proved by declarations 

by members of the family. — lbi(L 
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4. A marriage contract to be valid must be made with 
consent of parents on both sides. Anund Laul Bhugwandad 
V8, Tapeedas Prubhoodas. 1 Borr., p. 16. 

5. Contract made by a brother with his mother s consent 
for the marriage of his sister, held valid and binding. Mussa- 
raut Ruliyat V8. Madhowjee Panachand. 2 Borr., p. 739. 

6. A. (of the Lewa Koombee caste) betrothed his daugh- 
ter to 5., Avho having lately contracted a second marriage 
or naira with another woman, was sued by A. cither to 
consent to a divorce from his daughter, or to dissolve the 
natra. Held, that A. had no right, either by the laws of 
the Shastras or customs of his caste, to demand a divorce 
for his daughter. Hurree Bhaee Nana vs. Nathoo Koober. 
1 Borr., p. ()o. 

7. According to the Hindu law, a marriage once solemn- 
ized by the ceremonies of Wagdan and Luptapuddee can 
never be set aside, although the marriage may liavc been 
irregularly contracted by the mother, without the consent 
of the father, Baeo Rulyat, Durriimchund Nuthoo, and 
Nuthoo Maiiick(rfmd vs. Joychimd Kevvell. I8th August 
1843. S. D. A Jom., p. 43. 

8. [Loss ofWason or lunacy docs not' incapaciate from 
marriage. Daby^hurn Mitter V8. Rada Churn Mitter. 
Montriou, C. H. L., p. 53^. j 

9. Claim for the restoration of conjugal society pre- 
ferred by husband in respect of his wife, the widow of his 
deceased brother, married by ceremony of Kurao, deci'eed, 
the marriage being according to tlie u.sage of the tribe of 
the parties legal and valid. Sook Lai I and others m 
Toolsce. S. D. A., N. W. P., 18G6, p. 131. 

10. If a Hindu neglects to provide a husband for his 
daughter in tirm?, he loses the right to dispose of her in 
marriage. The King vs. C. Kistnama Naik. 2 Str. 
N. M. C., p. 251. 

11. A. <liod leaving a nephew F., who succeeded to his 
property, and a widow B., and an unmarried daughter (7., 
B., to defray the marriage expenses of (?., borrowed from £). 
a sum of money. D. sued B, and F. for recovery of the 
amount from the estate of A. Held, that the marriage 
of unmarried daughters is one of the objects for which 
a widow could alienate a portion of lier deceased husband's 
estate ; couseiiuchtly, a debt contracted for this purpose, 
should be a cliarge on the estate of the deceased, and not 
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on tlic widow personally. Proaj Narain m Ajodhia 
Purshad. 17th June 1848. S. D. A., Cal., p. 540. 

12 Held, that the second or fdt marriages are allowable 
in the Thakiir Lohana caste, and tliat a legitimate son by 
such a marriage is entitled to share ecjually with his half- 
brothers (the sons of the first wile) in his father’s pi-operty ; 
and that in this case he is entitled to recover his share 
from each and all of his half-brotlii'is, the will adduced by 
the latter as that of their fatlier being invalid, from the 
fact that the stamp Ou which it is written does not suffice 
to cover the amount ot the pro[>orty of which it professes 
to dispose it. Bhanjce Pitamber Sliet Tukiir vs, Nuthoo 
Pitainber Shot Sukur. 9th March ISGl. 8 S. D. A., Bom., 
p. 77. 

kSee “ Siklis.” 

See Illegitimacy,” 1. 

SAGYI MARRIAGE. 

See Inheritance.” 


I 

REEAII MARRIAGE. 

See “Sikhs.” 


ANUND MARRI.VGE. 
See “Sikhs.” 


MIGRATION. 

1 . Upon a claim to the inheritance of a xemindary situate 
in Midnapore, v;hich had been in possession for a long 
period anterior to the institution of the suit, i)y a family 
of Suigop Brahmins who had imigrated from BentjaL t<> 
Midnapore, but had retained their laws and performed their 
religious ceremonies, according to the Dayabhaga and 
other authorities in force in Bengal. Held, by the 
Judicial Committee, affirming the judgment of tlie Sad- 
der Court, that the Dayabhaga Shastms must govern 
the descent, and not the Mitakshara, which prevailed in 
Midnapore, 

A deed of gift of the zemindary to a stranger by tlie 
widow of the zemindar last seised, who died without issue 


liYAni MARRIAGE. 
See “ Inheritance.” 
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whicli gift w*as inado with the confirmation of , the 
BandhuSy the »nother*s brother’s sons, the heirs, ffdd, to 
bo good by the Dayahhaga Shasims, as against a party 
claiming the succession, according to the Mitakshara, as 
being descended, in the seventh remove, in the male line, 
from the common ancestor. Raney Srimiitee Dabea vs, 
Raney Round Suta and Raney Rung Lutta, and others. 
4 M. 1. A., p. 292. 

2. The presumption that a Hindu family, imigrating 
into Bengal from the North-Wcsleru Provinces, imports its 
own customs and laws as regulating the succession and the 
ceremonies of Hindu law in that family, may be rebutted 
by showing that, except as regards marriage, all other 
ceiemonies are ])erfornicd according to the law of the 
Bengal school and by Bengal priests. Ram Bromo Pandah 
vs. Kamcenee Soondurce Dossec. C \V. R, p. 295 ; 
Wym., p. o. 

Bee Inheritance, ” 8. 

/See “ Presumption, ”11. 

MOnUNT. 

1. A claim for tlie office of presiding mohunt of a temple 
at Jnggurnath was decided in favor of the plain till', on 
the grounds of Ins liaving been the principal chela or 
})U])il of the late mohunt, of bis having been nominated 
by the latter to the succession, and of t lie nomination having 
lietai adhered to by the appointing mohunt, during the 
latter years of his life. Moliunt Rama Nooj Doss vs, 
Debraj Doss. G. Sel. Rep., Cal., p. 262, 17th June 1839. 

2. Tlie peculiar usages of each endowment should be 
observed in nominating persons to the oflice of superin- 
tendent. Mohunt Gopal Doss vs. Mohunt Kerparam Doss. 
Srd June 1830. S. D. A., Cal., p. 250. 

3. Wlicre the custom is for a body of mohunts to ac- 
knowledge publicly a newly-appointed superintendent, it 
should be adliered to, and a nomination by the last 
incumbent unattended by such acknowledgment was not 
confirmed. — Ibid. 

4. A mohunt by his will appointed Z. i)., his spiritual 
brother, to be his successor, and after making such appoint- 
ment, Ids will thus continued : — “ Amongst all my disci- 
ples, I think Greedharee is a little intelligent and clever 
but of younger age than befits a mohunt. Should he 
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receive instruction and learn the duties of mohunt under 
your guidance, he might probably be competent. Where- 
fore I direct ' that you will keep Greedharee Doss with 
you, and initiate him well in the duties of a mohunt, and 
when you feel yourself incapable of conducting tlie busi- 
ness as above, you can appoint Greedharee Doss as mohunt 
in your place, and not otherwise.” 

Held, first, tliat a mohunt may appoint aspiritual brother, 
and L. D,, being a spiritual brother, the appointment was 
valid, and he was entitled to succeed upon the testator’s 
death. 

Secondly, that the direction for appointing Greedharee 
did not of itself vest the mohuutship in Greedharee : but 
that the intention of the testator was that L. D. should 
not appoint him if he should turn out to be, iu his opinion, 
incompetent. 

Thirdly, that the testator had no power to attach any 
such condition to the interest his appointee should enjoy 
in the mohuntship. For a person having a fee-simple in 
an estate with the power of appointing to the {Succession, 
has no right to annex to it comlitious which the person who 
gave him tlie power of appointment never gave the power 
to annex. In the absence of such power, th('rcforc, a 
mohunt who once nominates bis successor has no right to 
give directions to bis successor when bis turn to nominate 
comes as to whom he should nominate. 

Fonrthly, that the testator having no power to give 
any direction as to the person wlio should be L. D's 
successor, L.D. was entitled, after he had .succeeded to 
the guddee, to appoint as his successor a person other 
than Greedharee. 

Fifthly, that even if, by custom a power to appoint two 
mobuuts iu succession had been established, still, under 
the words of the will, a discretion would have been left 
to £. D. in the choice of his successor, and he would not 
have been bound to appoint Greedharee. 

The Court has no jurisdiction to direct a new election. 
Greedharee Dass vs, Nund Kishore Dutt Mohunt. 1 
Marshall, p, 573. Confirmed by the Privy Council in ap- 
peal, who held that the only law aa to mohunts and their 
offices, &c., is to be found in custom and practice, which 
is tpbe proved by testimony. There cannot be two exist- 
mg mohunts, and the office cannot be held jointly. 8 W. 

P* 0* Kulings, p. 25. 
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5. Accordiug to the established usage of the religious 
order of Ooaaina or Sunyasis^ the iustallation of a person' as 
M oh out by the assembly of neighbouring Mohunts at the ob- 
sequies of a deceased Mohunt, is conclusive. Dhunsing Gir 
VH. Mya Gir. 15th August 1806. 1 Sel. Rep., Gal., p. 202. 


mothjbh. 

See Adoption 19-21.'" 

See Parent and Child.” 

See “ Alienation,” 21. 

See “ Guardian and Ward,” 1, 

MOTHER’S BROTHER. 

See Bandhus.” 

MATERNAL GUANDPATHER. 

See “ Inheritance.” 

MATERNAL UNCLE. 

See Bandhus.” 

NEPHEW. 

See Alienation.” 

See “ Inheritance.” 

See " Adoption,” 8, 30, 81, 25 

ONUS PROBANDI. 

1. Where both parties are descendants of the same 
common ancestor, and plaintiffs prove that the property 
claimed belonged to that common ancestor, and separation 
between the parties has taken place within the statutable 
limit, it lies on the opposite patty asserting the property 
to be divided to show exclusive title by separate acquisi- 
tion by some ancestor apart from the right of succession 
by inheritiance.from the common ancestor, or a distinct 
severalty of interest and a clear adverse possession for 
more than twelve years, Bainee Sin^ vs, Bhurth Sing. H. 

c. N. w.p.Wol. i„p. m 

2. Held, that the admission of a certain property being 
joint and ancestral, throws the onus of proving exclusive 
and adverse possession beyond limitation upon the sharer 
refusing to admit other heirs. Dabee Suhai vs, Sheo Doss 
Ral fi. C., N. W. P, Yol. I., p. 285, 
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3. Where the plaintiff was a minor, and his interest 
could not, prirndjade, be alienated. Hdd, that the onus 
of proving that due inquiries were made as to the necessities 
for the loan, and that it was incurred by the manager for 
benefit of the estate lies on the defendant. It is not 
necessary to show that such necessities actually existed, 
but that reasonable inquiry was made as to the existence 
of su(A necessities, and the object for which the loan was 
intended. Polundur Singh vs. Rampersad. H. C, N. W. 
P., Vol. I., p. 147. 

4. In a suit brought by a Hindu son, for himself and 
on behalf of three infant brothers, to set aside a sale of 
certain ancestral lands which W been made by his 
father without his concurrence. Held, that the onus of 
proving that the payment of the debts on account of 
which the property was sold, was not a common family 
necessity was laid upon the plaintiff. Babbaji Sakboji vs. 
Ramshet Pandushet. 2 B. H. 0. Reps., p. 22. 

. 5. A Hindu wife seeking to exempt property from 

responsibility for her husband’s debts, must clearly prove 
that she had Streedhun, and that she purchased the pro- 
pert ywith her self-acquired funds. Brojo Mohun Mytee vs. 
Mussamut Radha Coomaree. Suth. Rep., p. CO. 

6. [The burden of proving property (the subject of a 
gift by a Hindu widow) to be Streeahun rests with those 
claiming under her. Sreemutty Chundermonee Dossee vs. 
Joy Kissen Sirkar. 1 W. R, p. 107.] 

7. [When a Hindu widow sells or mortgage.s from 
necessity any portion of the real estate of her infant sou 
which she holds in trust for him, the burden of proof of such 
necessity, if it be called in question by the minor after reach- 
ing bis majority, lies on the mortgagee or purchaser. Goo- 
Toopersaud Jena mMuddon Mohun Soor. 11th December 
1856, S. A D., Cal., j). 980.] 

8. [On a claim being preferred by a member of an un- 
divided Hindu family to property as self-acquired, without 
the aid of joint funds, by his exclusive industry, the 
biirdep of proof rests with the party so claiming. Sree 
NarainUhose Komullachurn Roy. 18th*ApiS 1857. 

f;’ HD. A., Pal,?. 614.] 

J j; 9. The defendant showed that heir husband had left the 
and acquired property in his own name, 
the onus was upon the plaintiff to show that, 

I i;' separation abd acquisition above referred 
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to, the family continued joint Mnssamnt Tfaakna Kowar 
ve. Buugsee Tewarry. Slat January 1862. S. D. A., Cal., 
p. 27. 

10. Where a son under the Mithila law sued to set 
aside sales by his father. Held, that the purchasers were 
not bound to show an absolute necessity for the sales, if 
they have acted bond fide and with due caution, and were 
reasonably satisfied of the necessity of the sales. 

11. The onus probaTuii in such cases will vary accord- 
ing to circumstances. Mussamut Bhoorun Koowur vs. 
Sahebsadee. 6 W. R, p. 149, 2 Wym., p. 164. 

See “ Alienation,” 6, 1 1 . 

See " Co-parceners,” 5, 6, 8. 

See “ Undivided Hindu family.” 

See “ Presumption,” 


ODTCASTE. 

See “ Inheritance.” 


PALDCK PUTEO. ' 
See “ Adoption.” 102 


PAKENT AND CHILD. 

1. In a claim to the po.ssessioa of a child of tender 
years, instituted by its grandfather against its mother, it 
was held that, in consequence of the pregnancy of the latter 
by a second marriage, her title, by Hindu law, to the 
child, so long as it remained at the breast, no longer held 
good. Narsee vs. Ruttonjee Nuthoo. 20th June 18.51. S. 
D. A., Bom., p. 103. 

2. The legal age of discretion for Hindus in India is 
uniformly sixteen years. Up to that age the father has 
an undoubted right to the custody of his children. In 
re Hem ^ath Bose. Hyde’s Rep. for 1862 and 63, p. 111. 


PARTITION. 

1. Conviction of crime, such as stealing ancestral pro- 

perty excludes a Hindu from partition of family p^p^y. > 
Chooodoor Lutchmeedanee vs. Harasimmah. M. S, A>. A., 
1858, p. 118. / . .. ' 

2. A party suing for division, and dying while the suit 
is pending, is held to have died undivided ; and, bis v^idow 
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cannot claim his share. V'elayoda Ganudan vs. KupOan- 
mea M. S. D. A., 1 859, p. 283. 

3* A. minor can sue for division only on the ground of 
malversation and danger to bis interests Mobile the property 
is in the hands of the managing member. — Ibid. 

4. The existence of a deed of division does not prove the 
occurrence of a division, which, by law, can only be recog- 
nised, when it is made apparent that the parties have 
entered upon their several shares. Sooba Naiken vs. 
Tangaparoomal Pillay. M. S. U. 1859, p. 11 ; Latchmana 
Baligay vs. Atchamma. — Ibid, p, 50 ; Kuppammul vs. 
Pum^an^aiyan.-~/6id, p. 260. 

5. Hdd, that a will made by a Hindu dividing 
ancestral property between bis sons, and assigning a share 
to his wife with the power of disposing of it, was illegal 
under the Hindu law. The widow was entitled to receive 
for maintenance a share of the property equal to the 
share of one son. Eajah Buldeo Sing vs. Koonwur Moha- 
beer Sing. H. C., N. W. P., Vol. I, p. 1 65. 

6. When property is joined and ancestral, mere regis- 
tration of the widow’s name after her husband’s death, 
and held possession by her, is not sufficient proof that the 
property has been divided in the absence of any evidence 
of actual partition. Luchimonpersaud vs. Mussamut 
Monee Koonwur. H. G, N. W. P., Vol. I., p. 221. 

7. Where the members of an undivided Hindu family 
have divided a portion of the estate, and held their respect- 
ive shares separately, such shares will bo liable to the 
incidents attaching to separate estates, although the whole 
of the joint property is held as between the members of 
a Hindu joint family, although it has not been sanctioned 
by the Board of Revenue, it being shown that for several 
years after the partition the members of the family had 
separately enjoyed the shares which fell to them by the 
partition. Mussamut Hoolas Kooer vs. Manning. H, G, 
N.W. P., Vol IV., p. 37. 

8. Before partition a Hindu father has no definite 
share in joint ancestral property which -he can alienate, 
Nowbatrani vs. Durbaree Sing. H. G, N. W. P., Vol, 

9. The ordinary gains of science are divisible when 

^ ^ been imparted at the family expense, and 

white receiving a family maintenance. Chalakonda 
Chalakonda Ratnachalatn. 2 Stokes, pi' 66. 
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10. [The doctrine that when, after a partition of -a 
joint family estate, a portion of tlie estate remains un- 
divided, the portion which remains undivided cannot 
afterwards be partitioned, refers to a partition made by 
a father amongst his sons and their oo-heirs. It^'^does not 
refer to the case where a partition has been made by the 
joint owners amongst themselves. Sreemutty Shama- 
soondery Dossee vs. Kartickchurn Mitter. Bourke. H. 
C. Rep., p. 326.] 

11. This was a suit by plaintiff to recover from his 
brothers widow, the defendant, one and a quarter share of 
the Mailavaratn Mutta which he alleged to have been 
wrongfully delivered by the revenue authorities to the 
defendant in accordance with a certificate granted by the 
Civil Court of Masnlipatam. Plaintiff alleged that he 
was undivided, although there was an agreement for a 
divi.siori. Defendant pleaded that there was a complete 
division under the aforesaid agreement, and that her 
husband after division made a will bequeathing to her 
what the plaintiff now claims. 

The Civil Judge found separate residence, and on the 
authority of paragraphs 282, 283, and 284 of Mr. Justice 
Strange's Manual, decided that the family was undivided. 

Uddy on appeal, that the agreement partially acted 
upon, and not denied, is conclusive evidence of the division 
previously come to by mutual consent ; that, whether the 
property was actually divided or not the family was 
divided, the brothers became capable of contracting and 
did contract, and that the right to sue upon the contract 
clearly survived to the defendant, who must have recovered ; 
and that she had therefore a perfectly valid defence to 
the present action. Raja Sur^udny Lakshmy Venkama 
Row vs. Raja Siir&ndny Venkata Qopala Narshima B^ha- 
door. 3 M. H. C. Rep., O’Sullivan and Mills, p. 40. 

1 2. Partition may be proved by circumstances in the 
absence of direct evidence. Doe, dem. Ramasawmy M. vs. 
Vallatah. 2. Str. N. M. 0., p. 21 1. 

13. Suit by a widow to recover her husband’s sbare, 

whom she alleged to be a divided member of a Hindu 
faimily, under an agreement to the following effect :—^ 
“ When we lived together a disagreement arising amongst 
females, we have divided.. 

“ Thus we shall from this date divide and enjoy the 
income of the lands. When the moiety of lands belonging 
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to our uncle iS. in the said three yilkgee shall be equally 
divided, we shall also share our moiety equally, arid obtain 

separate pattas .••..•We hold no pecuniary concern," 

Hdd^ following the judgment reported in III* M. H. 0. 
Reps,, p. 40, and that of the Privy Council in Appu Ayyan 
W Ramasubha Ayyan, (I I M. I. A., p. 7o,) that when the 
members of an undivided family agree among themselves 
with regard to particular property that it shall thenceforth 
be the subject of ownership in certain defined shares, each 
member has thenceforth a definite and certain share in 
the estate which he may claim the right to receive and 
to enjoys in severalty, although the property Itself has not 
been actually divided. NSirayan Ayyar v$. lAkshmi 
Ammal. 3 M. H. C. Reps. O’Sullivan and Mills, p. 289. 

{See Undivided Hindu family, case Appovier V8. Raina- 
subha Ayyan.) 

14. In a su't in which the question was whether there 
bad been a division, the sole evidence of division was the 
decision of a punchayet reciting that division. The ques- 
tion, however, not having been at all material to the point 
then in dispute. Heldf that the decision was not suffi- 
cient evidence of the division. 

Property acquired by a Hindu while drawing an income 
from bis family is liable to partition, and the quality of the 
fund cannot be altered by the mode of its investment. 
Ramasheshaiya Paniai V8, Bhagavat Panday. 4 M. H. 0. 
Rep., O’Sullivan and Mills, p, 5. 

15. [Partition of a dwelling-house may be claimed as 
of right by a Hindu, Hullodur Mookerjee vs, Ramnath 
Mookerjee. 1 Marshall, p, 35.] 

16. Actual division of property is not necessary to con- 
stitute partition. ** Distinct preparation of food," after an 
agreement in these words “ henceforth we are disunit- 
ed," is partition. If the parties have mutually declared 
their intention of enjoying their own shares separately, 
and thereby disclaim all rights as joint owners in the 
shares of their co-parceners, it would constitute partition. 
JeolukhuQ Kooer Thacoor Anondo Misser. Sevestre 


Con., Mar. p., 503. 

17. [Where property is acquired whilst a Hindu family 
is joint, the inheritance goes per stripes, and not per 
'^pUa. Bamgutty Doss m Nundokoomar Doss. 2 W. 
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18. Aoy act or d^laration showing an unequivocal 
intention on the part of any shareholder to hold or enjoy his 
own share separately, and to renounce all rights upon the 
shares of his co-parceners, constitutes a complete severance 
or partition. Bulakee Lall vs, Mussamut Indurputtee 
Koonwur, 3 W. R.,^p. 14. 

19. An arrangement contained in a deed executed by 
the members of a joint Hindu family to effect a separation 
of property is primd facie evidence of a valid separation. 
No actual division by metes and bounds is necessary. 
Kulponath Doss ve. Mewah Lall. 8 W. R, p. 302. 

20. The general rule of Hindu inheritance is partibility, 
the succession of one heir, as in the case of a raj, is the 
exception. The East India Company V8, Kamacliee £oye 
Saheba 4 W. R, Privy Council Cases, p. 42. 

21. Deeds of sale and mortgage and mutations of names 
in the Collector's Register as amongst members of a Hindu 
family are evidence of separation. Peary Loll vs. Bhawoot 
Koer. S.N.W.R,p. 18. 

22. There may be a partition of an estate without a 
regular separation and actual division of lands. Lalla 
Sreepersaud vs. Mussamut Akonjoo Koonwur. 7 W. R, 
p. 488 ; 3 Wym., p. 298. 

23. The declaration of an intention to become divided 
in estate amounts to a valid separation, though not imme- 
diately perfected by an actual partition of the estate by 
metes and bounds. Mussamut Vato Koer vs. Rowshun 
Sing. 8 W. R,, p. 82 ; 4 Wym., p. 63. 

24. Under the Hindu law two things at least’ are 
necessary to constitute partition. The shares must be 
defined, and there must be distinct and independent 
enjoyment. 

25. Whatever is acquired at the charge of the patri- 
mony is subject to partition ; but when the common stock 
is improved, an equal share is ordained. Where a co- 
parcener, with comparatively small detriment to the joint 
estate, acquires any separate property by his own labor or 
captial, the property is nevertheless to be consWered joint, 
although the acquirer gets a double share. Sheo Dyal 
Tewary vs. Jodoonath Tewary. 9 W. R, p. 61 ; 6 

p. 65, 

26. Enam, villages granted by Government to the 
grantee and his male heirs for services rendered t6 the 
State, are nut, by the Hindu law in forge in tbo Southern 
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lioJuratUt oouatiy, distinguishable from otimr ancestral 
zeal estate, and are divisible among the heirs of the 
grantee, ^drao Hunmont vs. Nursing Raa 6 M. I. Ai., 
p. 426. 

> 27. There may be a partition in estate without any - 
actual division of the lands in parcels, and allotment of 
those parcels to tbe different sharers to be held by them 
in severalty. Mussamut Josoda Kooowurvs. Gourie Byjo- 
nath ^hae Sing. 6 W. R., p. 139 ; 2 Wym., 32. 

28. Where, with small aid, from paternal, separate and 
distinct properties are acquired, principally through the 
exertions of particular members of a joint Hindu family, 
such members are entitled to a double share upon sepa- 
ration; Sree Narain Berah vs. Gooroo Persaud Berah. 
6 W. R., p. 219 j 2 Wym., p. 262. 

29. In a suit governed by the Mithila law between the 
widow of a Hindu and his brothers, in which the former 
alleged the separation of her husband from the rest of the 
family, and the latter denied it. Held, that a deed of 
partition was not necessary to prove separation. Accord- 
ing to Mitaeshara, it may be proved either by evidence 
of kinsmen, by record of the partition, or by separate 
transaction of affairs. Ishur Dutt Sing vs. Kissoree 
Koonwur. 29th June 1859. S. D. A., Cal., p. 858 

30. Hdd, that when partition is denied, the fact 
may be ascertained by reference to separate tranactions 
of affairs. Held, further, that where there is no assertion 
of waste or alienation, the possession of a Hindu childless 
widow of her husband’s share of divided ancestral property, 
cannot be interfered with during her lifetime. Mussamut 
Parbati vs. Gungaram, 2l8t April 1865. S. D. A., N. 
W.P.,p. 237. 

PRE-BMPTION. 

1. A right or custom of pre-emption is recognized as 
prevailing among Hindus in Betiar and some other 
provinces of Western India. In districts where its existence 
nas not been judidiaUy noticed, the custom will be a matter 
to be proved. Such custom, where it exists, must be 

S resumed to be founded on, and co-extensive with, the 
lahomedtm law upon that subject, unless Uiecontrai^ be 
, The Court may, as between Eindui!^ admini^r 

of tiiat law at the cirqumstancee under 





which the right may be claimed, where it is showtt tbiAtthe 
custom in that respect does not go the whole length of th^ 
Jdahomedan law of pre-emption. Biit the assertion of 
the right by suit must always be preceded by an obsor^ 
vance of the preliminaiy^ forms prescri.bed in the Maho-^ 
medan law. Kuling of the Full Bench in Fakecr Rawot 
m Sheik Emambuksh. & N. W. R., p. 144 ; Sevestre 
Con., Mar., p. 456a. 

2. The Mahomedan law of pre-emption is applicable to 
Hindus in Behar. Lotun Roy va Doomun Roy. 10th 
August 1863. S. D. A., Cal, p. 704. 

8. Time for reflection in not unnecessary delay in mak- 
ing a claim for pre-emption. Dulloo Koonwur V8. Bundhoo 
Koonwur. 11th January 1855. S. D. A., Cal, p. 12. 

PRESUMPTION. 

1. In a joint Hindu family, non-division must be 
assumed until division be established. Chacalingum Pillay 
vs. Soorurnum. M. S. D. A., 1850, p. 55. 

2. The original status of all Hindu families must be 
presumed to be joint and undivided. The onus probandi 
is on those who put forward claims upon the basis of sepa- 
ration and self-acquisition. Proof of separation of shares 
is not sufScieut to shift the burden of proof. Mussamut 
Bilash Koonwar vs. Baboo Bhowanee Buksh Narain. 
Suth. Rep., p. 1. 

3. Hindoo families are ordinarily governed by the law 
of their origin, not by that of their domicile. The pre- 
sumption is in favor of the law of origin until the adoption 
of the law of a new domicile is proved. Luckhea Dabee 
v% Gunga Govind Dobey. Suth. Rep., p. 56. 

4. Where an ancestor of a Hindu family purchased a 
property in tho name of his youngest son, the onus was 
held to be on those claiming under tho youngest son to 
prove that the property was his senarate property, 
Joynarain Roy vs. Rajah Punchanund, Suth. Rep,, p. 10. 

6. In a suit by three brothers to recover an estate sold 
\ff their two elder brothers as their guardians during the^jc 
minority, without any necessity, and in collusion with th^; 
purchaser. Beld, that the onus was on the plaintifife 
prove til at the sale was fraudulent and coliueiyi^ 
Acihiuith l^ng Kissen Persaud Singh. Suth. Rep, p. m* 

4, Heldy that the possession by the widow soiue 
other member of the family of ^ missing pe^oi:|V estate 
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may, ia the absence of an indication of adverse nature, be 
considered to be as that of a trusteej until the expiry of 
the term fixed for his return, Naraih Suboy vs, Posoo, 
W* P.,VoLIl,p.78. 

7. The normal condition of a Hindu family being joint 
it must be presumed to remain joint, unless some proof 
of a subsequent separation is given, and where property 
is shown to have been once joint family property, it is 
presumed to I'emain joint, until the contrary is shown ; 
but the mere fact of a family being joint is not enough 
to raise a presumption in law that property acquired by 
one member of that family is joint property. 

Where A. as purchaser claimed a share in property as 
being joint family property. Held, A. was not only bound 
to show that the family was joint, but that the property 
in question became joint property when acquired, or tliat 
at some period since its acquisition it had teen enjoyed 
jointly by the family. Sbieu Golam Sing vs. Baran Sing. 
1 B. L K., 4. a, p. 164 

8. When neither want of enquiry nor maid Jidea is 
shown, the existence of legal necessity must be presumed. 
Baboo Seetul Persaud va. Baboo Gour Dyal. 1 W. R.,p. 283. 

9. The presumption obtains of a continuance of a 
joint right to ancestral property of a member of a joint 
Hindu family, unless it is shown that he has, either by 
his own act or by the act of some one competent to bind, 
parted with that right. Monaye Surmah va, Luman 
Surmah. 2 W. R., p. 288. 

10. Where a family originally migrated from the 
Mithila Province to the Province of Bengal, the presump- 
tion is that they have preserved the religious rights aid 
customs prescribed by the Mitacshara, unless the contrary 
be proved. Eooinud Chunder Roy va, Seeta Kanth Roy. 
S. N. W. R, p. 15. 

11. In a case where a Hindu family migrates from one 
territory to another, if they preserve their ancient religious 
ceremonies, they also preserve the law of succession. The 
presumption is, until the contrary be proved> that the 
family so migrating have brought with them, and retain 
all their religious ceremonies and Customs, especially when 

J the family is shown to have brought with it^ its own priests, 
their defendants after them, continue their 
down to the period of contest J umeruddeen 
C&und^ Perdham, i HarsWbp. 232. 
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12. A loan was granted by &, the manager of a Hindu 
family, while the family was joint, and the bond wc^i 
taken in bis name. Subsequently, upon a partition bf 
the joint property, no^ mention was made of this loan. if. 
sued for recovery of the amount Heldy that the loan 
having been made when the family was joint, the presump- 
sion is that it was made from the common stock. Inder- 
jeet Koowur m Hurryhur Purshad. Sevestre Con. Mar., 
p. 40a. 

1 3. [In a joint Hindu family the presumption is that 
property acquired by its members is so from the joint funds 
and where it is pleaded to he otherwise and self-acquired, 
the burden of proof is on the party raising this plea. 
Ramrajah Dey vs. Ishan Chunder Dey. 17th November. 
S. D. A.,Cal., p. 1481.] 

14. The ordinary rule of Hindu law is that the natural 
estate of a Hindu family is that of union and of joint 
property among sons. One of the defendants pleaded self- 
ac(}uisition by gift from his mother. .SeZrf,that the onus was 
with the defendant to prove his special plea. Chundee 
persad Panday vs. Sanchoo Beebee. 29th June 1869. 
S. D. A., Cal., p. 1862. 

15. Whore a purchase of real estate is made by a 
Hindu in the name of one of his sons, the presumption of 
Hindu law is in favor of its l)eing a benamee purchase, and 
the burthen of proof lies on the party in whose name it was 
purchased to prove that he was solely entitled to the legal 
and beneficial interest in such purchased estate. Gopeekristo 
Gossain vs, Gungapersud Gossain. 6 M. I A., p. 53. 

1 G. The presumption is that a Hindu family remains 
undivided ; the onus is upon a party claiming as upon a 
division of the joint estate. Narangunty Lutchmee(lavah 
vs, Vengama Naidoo. 9 M. I, A., p. 66. 

See Alienation,” 6, 11, 14, ante. 

See Co-parceners,” 5, 6, 8. 

See “ Disappearance.” » 

See ‘‘Illegitimacy.” 

See “ Undivided Hindu family ” 

PROPERTY. 

1. Acquisition of , 

2. . Ancestral property, 

3. Joint property, 

4. Recovered property. 
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1,’^AcqvAsiiion. 

1. Land acquired by any member of a joint Hindu 
family,, governed by the law of MarumaJckatayam, becomes 
the joint property of all the members. Murekancherai vs, 
Chundunga. M. S, D. A., 1859, p. 226. 

2. Landed property acquired by a grandfather and dis- 
tributed by him amongst Ids sons, does not by such gift 
become the self-acquired property of the sons so as, to 
enable them to dispose of it by gift or sale without the 
consent and to the prejudice, of the grandsons. Muddun 
Gopaul Thakoor vs, Rumbuksh Panday, 6 W. R., p. 71 ; 
2Wyra., p. 81. 

3. [Where property was acquired by several brothers 
who contributed, unequally, means and lalxr in the acquisi- 
tion. Held, that by usage and Hindoo Law the brother 
who contributed most to the acquisition should receive 
a larger share. Kripa Sindhu Patjoshi vs, Kanya Acharjee. 
31st December 183^ 5 Sel. Rep., Cal., p. 335.] 

4 [Two Hindoo brothers living together without any 
paternal estate purchase sundiy laud, and hold them for 
several years in common tenancy. Upon claim by the 
younger against the elder for a moiety of the lands, it 
appearing that the defendant cl liefly contributed the capital 
or the purchase-money, both giving their labor to the im- 
provement of it, onc-tliird of the joint-estate was adjudged 
to the plaiiitifif. Kosliul Chuckerbutty vs, Radha Nath 
Chuckerbutty. 11th June 1811. 1 Sel. Rep., Cal., p. 448.] 

5. [The name of one sharer of a joint family appearing 
in receipts and other papers relating to the management of 
the property, is not a sufficient test of separate acquisitipn, 
as frequently the name of one sharer is used, while the 

' interests and funds remain joint. Material test is the 
quarter from whence the money comes. Bamrajab Dey 
vs, Ishanchunder Dey, 17th November 1859. a D. A., 
Cal, p. 1481.] 

6. Where the allegation is that the brothers were joint, 
and the property was acquired by joint funds, the mare 
fact of the , purchase having been made in the name of 
only one irnomber, of the registration of his name in the 
Collector's, books, of his having been allowed to carry on 
singly a lawsuit with a neighbour in regard to the boundary 

the lands^ &c., are, in a question of joint or sepa- 
? : acquisition, wholly insufficient proof of separate acquir 

, f , Dcela Sing vs, Toofanoe Sing. I W. R., p. 306, 307. 
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^-^Ancestral property, 

7. In ancestral property the right of the son and grand- 
son is equal Xlie grandson can put in his claim for his 
half share in the event of his father wishing to alienate it. 
The grandson can claim a partition at his pleasure, and if 
not granted, an action at law will lie to enforce it. Durga- 
sunker Kasseeram vs, BrijbuUubh Motee Chund, Sel. 
Rep., S. D. A., Bom., p. 44 

8. Property purchased by a father in possession of 
ancestral property as manager for himself and his sons is 
itself ancestral property. Sudanund Mohaputtur vs, Bono- 
mallee Boss Moliaputter. 6 W. R, p. 256 ; 2 Wym., 
p. 308. 

9. Ileld^ that a Hindu was not prohibited by the Shas- 
tras from transferring an ancestral house to pay his debts 
without making provision for his elder brother s widow, 
who had obtained a decree against him for food and 
clothing. Bhugwunt Govind Deshpande vs, Goozabace. 
28th June 1861. 8 S. D. A., Bom., p. 120. 

1 0. When the heirs of a deceased Hindu by an arrange- 
ment with a third party who claimed to be an heir, dis- 
tributed the property between them, such property, after 
its distribution, retained its character as ancestral property, 
and shares taken under the arrangement are not to be 
regarded as the self-acquired property of the heirs who 
took them. Ranee Mewa Koower vs, Oudh Behareolal. 
H. 0., N. W. P., Vol. 3, page 311. 

11. The plaintiff who sues to inherit property in the 
hands of his foster mother's husband*s brother, on the 
ground that his foster-mother had devised the same to him, 
must prove that the property was divided. Jyavoo Pillay 
VB, Ramasawmy Pillay. M. S. D. A., 1858, p. 15. 

^,—Joiifd property. 

12. The fact of the members of two branches of a 
Hindu family being separate in food and worship is quite 
compatible with their never having been separate in estate. 

A document providing separate house accommoda- 
tion for the members of each of the two branches, pdnts 
rather to a division of enjoyment than to a division of 
ownership or estate. 

The absence df attestation by caste-men. to doou- 
monts, by which a Hindu affects to deal with his property 
as though he wore separate in estate, is circumstance which 
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throws suspicion of the &ct of an alleged sepaiation, as the 
presence of such would be satisfactory evidence of a state 
of things generally believed to be true at the thna Chha* 
bil& Mlnchand V8. Jad^v Hfii and others* 3 B* H* C. 
Eeps., 0. (7. i/., p. 87. 

13. An uncle and his nephews were in a state of general 
severalty, but held some ancestraljproperty in common. 
Such tenure by the Hindu law of Western schools will not 
establish the right of the nephews to take their uncle’s 
estate before his wife and daughter’s son. Baja Fatni 
JUal V8» Ray Manohur Lall. 28th February ISSl 5 Sel. 
Rep., p. 349. 

14. [The doctrine that a father takes a share in his son’s 
self-acquired property, applies only to cases of families in 
joint estate, but not where separation has taken place. 
Anund Mohun Paul Chowdry vs. Sreemutty Shamasoon- 
dery. Suth. Rep., p, 352.J 

See “Presumption.” IS. 

See “ Undivided Hindu family.” 

4 . — Recovered 'property, 

15. [The Hindu Law on the subject of “recovered” 
property applies to cases in which the property has passed 
from the family to strangers, and has been held by tliem 
adversely to the family, and not to cases where the property 
was held by one claiming (though wrongfully) to be a 
unfounded member of the family. 

Merely obtaining a decree for possession is not “ recover- 
ing ” the property. 

“Recovery,” if not made with the privity of the co-heir 
must at least be hand jide^ and not in fraud or by anticipa- 
tion of the intentions of the co-heir. Bissessur Chucker- 
butty vs, Seetul Chunder .Chuckerbutty. 9 W. R, p. 69; 
5 Wym„ p. 201.] 

Sec “ Partition.” 


FUEOHASEB. 

Sec " Vendor and Purchaser.” 
See “ Alienation.” 


FUBOHIT. 

; ojfice of Purohit is not hereditary, and no suit 

lie for a share of the Hrt or voluntary fees received by 
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other Purohits firom certain Jnjmans for ofSciating at 
a Shrad . , 

2. A suit for fees received from J njmans might lie on the 
ground of partnership or contract expressed or implied just 
as for a share of profits of any ordinary description of 
business. Jovrahir Misser vs. Bhagoo Misser. 13th March 
1857. S.D.'A., Cal..p.362. = 

3. Claim brought by appellant against the respondent 
of the Nagur caste to insist on his employing him, and him 
only, as his family priest, and against the other respondent, 
Jbecauso he had interfered. The appellant’s claim was held 
to be good according to Hindu Law, and it was declared 
obligatory on the respondents to employ the appellants, 
■who were entitled to the fees for such ceremonies as had 
been performed. Mooljee Purserara vs. Nagur Bamjee. 
27th July 1831. S. D. A., Bom., p. 131. 

4. An action is not maintainable by a Purohit for inter- 
fering with an alleged exclusive right of performing religious 
ceremonies at a particular place, therfe being no legal 
obligation upon the Jujmans to abstain from employing 
another. Damoodur Misser vs. Boodurman Misser. 1 Mar- 
shall, p. 161. 

PDTRIKA PUTEO, 

See “Adoption,” 108, 109 


EECOVERED PEOPEETY- 
See "Property,” 15 


REUNION. 

1. Held, that commensality after separation does not 
of itself constitute reunion according to the Hindu law. 
Chuttpr Pal Tewaree vs. Gouree Tewaree. 9th December 
1865. S. D. A., N. W. P., p. 199. 

2. Hdd, that re-union must be made by the parties, or 
some of them, who made the separation. If any one of 
tWr descendants think fit to unite, they may do so ; but 
such a union is not re-union in the sense of ^indu law, 
and does not affect the inheritance. Rishvabath 
gadhur vs. Krishna Qanesh. 3 fi. H. 0. Bep., A. 0, I., 
p.|169. 

3. fin a Hindn &mily where re-union has taken place 
among certain memb^ partition, the mbmbOn Of the 
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re-united family and their descendants succeed to each 
other to tlie exclusion df the members of the unassociated 
or not re-united branch. Tanrachund Ghose -ys. Pudum 
Lochun Ghose. 5 W. R., p. 249 ; 1 Wym., p. 328. 


BEVERSIONEBS. 


1. Oil the demise of a Hindu widow, the descent is to 
her husband’s relatives, and not to her sister’s son. Linga 
M ulloo Pitchama m linga Mulloo Gooruppah. M. S. D. A., 
3859, p. 84. 

2. According to Hindu local customs, descendants in 
the female line appear to have no positive rights of succes- 
sion, being postponed to collaterals in the male line. It was 
therefore held that a widow cannot be restrained from 
sale of houses belonging to the estate of her deceased 
husband by the husband’s nephew in the female side. 
Ramchurn vs, Mohun. Oudh, Sel. Civ. Cases, part 2, 
p. 1 36. 24th September 1862. 

3. A suit brought by a party in expectancy against a 
party in possession for life with an acknowledged title, for a 
declaration of his reversionary right, will not lie. That, 
in order to maintain a suit for restraint of alienation, 
either inchoate or complete, must be stated as the ground 
of action ; a suit to restrain generally the power of aliena- 
tion will not lie, seeing that, under the circumstances, a 
Hindu widow has under law a right to alienate. A suit to 
declare that under no circumstances could alienation be 
valid, would be contrary to that law. Pranputtee Koomur 
V8, Mussamut Poornu Koonwur. 2nd J une 1856. S. I). A., 


Cal, p. 494. 

4; When the transfer is made by the widow in fraud 
of the rights of the presumptive reversioner. Held, that 
he is entitled to a decree declaratory that the widow’s 
act is null and void as far as it may affect the interests of 
the reversioner, and for provision, if necessary, to prevent 
any waste of the estate, the appointment of a receiver, 
but not to a more extensive remedy. His reversionary 
interesh^M not affected by the transfer. 

Where a daughter was colluding with the widow in 
making transfer of divided property. Hdd, that the 
the next reversioners aft^ . the daughter, were 
"" " tO ' maint^u the suit to have the transfer 
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declared null and void. Jowla Nauth vs. Kulloo. H. G, 
N. W. E, Vol. 4, p. 55. 

5. In a divided estate the plaintiffs being not the next 
reversioners, were not entitled to be recognised as succes- 
sors. Dal Chand vs. Mussamut Sunder. H. 0., N. W. E, 
vol. U., p. 173. 

6. A nephew who would be next of kin entitled to 
the property, can, with the consent of his father and uncles 
the persons immediately entitled to succeed to the property, 
maintain a suit against the daughters-in-law of a deceased 
Hindu who have no other right in the property save that 
of maintenance. Nandkishore vs. Nathooram. H. C., N. 
W. E, vol. IV., p. 191. 

7. Hddy that plaintiff being the immediate reversioner 
may maintain the suit, and that his signature in Patwarry's 
diary as Lumburdar was not an admission of defendant's 
title as purchaser. H. C., N. W. E, Vol. I., page 223. 

8. Where it appeared that there were other persons 
nearer than plaintiff, and that there had been no disclaimer 
of their right on their part. Held, that plaintiff who, 
according to the ordinary Hindu law of inheritance, was 
not the next heir, could not maintain the suit Gooshamee 
Teekunjee vs. Porooshotome Laljee. H. C,, N, W. P., 
Vol. 4, p. 238. 

9. A distant reversioner is not at liberty to sue to 
interfere with the acts of a Hindu widow in possession of 
an estate. The immediate reversioner alone is entitled to 
sua Bamlal vs. Bunseedher. 12th March 18G6. S. D. A, 
N. W. E 

10. Held, by a majority of the Court, that mere heirs- 
apparent, or persons having indirect or contingent rever- 
sionary right are not on the footing of actual sharers of 
a mehal. Heralall vs. Khawanee. 30th January 1805, 
S. D. A, N. W. E, p. 71. 

11. Held, that when the widow and plaintiff the trans- 
ferree were engaged in a scheme for evading the restrictions 
put by the Hindu *law upon the widow’s right of aliena- 
tion, and were making use of the forms of a suit in fur- 
therance of the fraud, it was quite competent for the 
Lower Appellate Court to determine and satisfy itself (some 
of the persons really interested being minors, and the 
transaction being, open to suspicion as prejudicial to their 
reversionary rights) of the true nature of the transaction 
at the instance of the remote reversioner, even had the 

m 
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Dearer reverwouor been pimopt arul consented to the 
decree being passed in plaintiffs favor. Dowav Rai vtf, 
JMussamut Boondu. 12th September ISGd. S. I). A., 
N. W. R, p. 33. 

12. An action instituted by reversionary heirs against a 
Hindu widow in her lifetime to invalidate alienations of 
her husband’s ancestral property, and to deprive Her of 
the management in consequence, and to obtain possession 
themselves, will lie. Nundlall Baboo V8. Bolakee Beebee. 
2«h July 1854. S. D. A, Cal, p. 351. 

13 The property of a deceased person in the possession 
of his widow reverts at her death to the revorsioneis in 
existence at that time. Balgovind Lall vs, Bampertab 
Singh. 25th June 18G0. S. I). A., Cal p. GGl. 

14. [The failure of a party to put in an answer in a for- 
mer suit wldch in no way threatened his title as a rever- 
sioner, cannot be construed into a consent on his part to an 
alienation made by a Hindu widow, which has bceu found 
in a subsequent suit to bo illegal on an issue laised to 
contest its validity as made without legal necessity. Bish- 
eshur Mookeijee vs, Jodoonath Bose. Suth. Rep, p. 48 | 

1 5. [A widow in possession can rehncpiish, and, by relin- 
quishing, anticipate for the reversioners their period of 
succession. A relinquishment in favor of second lover- 
sioners is also valid it made with the consent of the first 
reversioners. Protab Chunder Roy Chowdhry vs. Sreeinutty 
Joymonee Dabee Chowdhrain. 1 W, R„ p. 98.] 

16. The suit was to set aside alienations made by the 
maternal grandmother of the plaintiff, his mother the 
immediate reveisioner being alive. Held, that the plain- 
tiff was entitled to sue to protect his own future lights. 
Bal Govind R$im vs. Uirusramee. 2 W. R,, p. 255. 

See Alienation,” 31 to 44. 


SALE. 

See “ Alienation.” 

See * ** Sou.” 

See ** Vendor and Purchaser.” 

* SAMONODAKAS, 

1, Samouodakas (or persons allied by a common obla- 
tion of water) belonging to the Qotra (or race or general 
of a deceased person are sufficiently cognate to 
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succeed to pro{)erty in delault of parties neater of kin. 
Kursing Narain vs, Bhutton Lall. Suth. Rep., p. 191. 

SEPARATE PROPERTY. 

See “ Inheritance.’* 

See “ Property.** 

• 

SIKHS, MARRIAGE, INHERITANCE. 

1. The form or ceremony of marriage is not of its 
essence : an irregularity does not avoid the contract. 
Succession to land in Calcutta among Sikhs is governed by 
Hindu law. I^ro IwLC vice, Sikhs are considered as Sudras. 

Where there is a son of a Sikh by a beeah marriage, 
and a son by an anand marriage, they both inherit ; but 
the former takes twice the portion of the latter. Doe 
deou, Juggomohun MuUick vs, Saumcoomar Beebee. 
Montriou, C. H. L., p. 541. 

SISTER. 

1. According to the construction received in Mithila, the 
term “ sister ’* includes the half sister. Srenarain Rai vs. 
Bhya Jha. 27th July 1812. 2 Scl. Rep., Cal, p. 29. 

See Inheritance.’* 

SISTER'S SON. 

See “ Adoption, Putrika piitra.’* 

See Inlieritance.** 


SISTER'S DAUGHTER. 

See ** Adoption, Putrika putra.” 

SON. * 

1. Sons have in ancestral property a vested interest 

which is saleable in satisfaction of claims. Gour Sarun Doss 
vs, Ramsarun Bhuckt. 5 W. R, p. 51 ; 1 Wyin., p." lt)5. 

2. According to the Mitaeshara law, a son has an equal 

right with his father in ancestral proper^. He can compel 
the father to divide the property dlring his lifetime, 
and any alienation by the father made after; the birth 
of the SOD, withoiut the consent of the soti, upless ^ for a 
purpose justified by the Hindu law a legal necessity 

will not bind the son. If the father, duririff the minority 
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of the son, alienated any property in fraud of his oreditors, 
such fraud would not bind the son, who was ijeither a 
party, por a privy to such fraud. Baboo Beer Kishore 
Sahye Singh v$, Hurbullab Narain Singh. 7 W. B., p. 502 ; 
4 Wym., p. 1. 

3. Under the Mithila law, as expounded by the Vivada 
Chintamoni, and supplemented where deficient by the 
Mitacsbira, a son has ownership in ancestral property 
even during his father’s lifetime ; and such , ownership 
accrues on the son’s birth, from which period the father 
and son are joint owners. 

The existence of a decree against the father is not 
sufficient evidence of the necessity for his selling his son’s 
interest in ancestral property, Kantoo Lall vs. Greedharee 
LalL 9 W. B., p. 409. 

4. Held, that a son’s contingent interest in undivided 
ancestral property is not of such a nature as to be 
regarded as a debt, nor such as to make this property 

his property,” and so capable of attachment. Moolchund 
Bhaeechund Dhurmlal Deepalal. 14th January 1861/ 
8 S. D. A., Bom., p. 199. 

5. By the Hindu law as current in Mithila (Tirhoot), 
a father cannot give away the whole ancestral property to 
one son to the exclusion of his other sons. Sham Sing vs. 
Mussamiit Umraotee. 2 Sel. Eep., Cal., p. 92. 

6. A . sued B. purchaser from A's father of certain ances- 
tral property, for recovery of possession and partition and 
registry thereof. B. pleaded that the property was 
sold with A's consent, but failed to prove such consent. 
Held, that as the suit was for possession and mutution 
of names, as on exclusive proprietary right, and not a suit to 
declare the sale by a father of ancestral property without 
the consent of his son, to be illegal, it could not be brought 
during the lifetime of the father. Chutter Dhareeloll 
vs. Bikaoo Lai. 11 th June 1850. S. D. A., Gal., p. 282. 

7. By Hindu law, a son cannot sign for his father 
without the father’s mark, or a written special power from 
him. Pandoorung Bahoorow vs. Sudgoorow Bin Bangoorow. 
S4th February 1849. S. D. A., Bom, p. 31. 

8. By the Hjj^du law, children can claim a share in 
ancestral property, even during his father’s life-time, and 
no mrent cait make away with such property improperly 

detriment. Baee Gunga vs. Dhurumdass 
/ 27th July 184L S. D. A., Bom., p. 10. 
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9. The father failing to stand forward to protect his 
children's just rights, or conniving at their being deprived 
of the same, the mother by the Hindu law, can act as 
their guardian. — 76. 

10. By the Hindu Law a son is always liable to fulfil 
the security engagement of his deceased father, as regards 
the amount of principal ; and if a special agreement be 
made for interest, then he is also liable for interest. 
Moolchand Nundlall vs, Krishna and Lalla. 27th June 
1844. S. D. A., Bom., p. 54. 

11. Eldest son is alone entitled to perform the ob- 
sequies of the father. Kookminee vs, Tooeeram. 1 Borr., 
p. 139. 

12. A son's share of immoveable property specially 
appropriated for his maintenance is not attachable in satis- 
faction of his father’s debts during the lifetime of the latter. 
Amrut Row Trimbuck Pehtay vs. Trimbuck Row Amrutay. 
Sel. Rep., S. D. A., Bom., p. 245. 

13. In a suit brought by a son against his father to 
compel a division of moveable and immoveable property 
inherited by the latter from his paternal cousin. Hela^ 
that, as regards the jewels of which plaintiff required 
an account, the plaintiff had no right of complaint, although 
his father, the defendant, had made an unjust and partial 
distribution of them. 

Held, also, that the suit to enforce a division of the 
immoveable property could not be maintained inasmuch 
as neither the plaintiff nor the defendant acquired any 
right to such property by birth. Rayadfir Nallatambi 
Chetti vs. RAyadAr Mukunda Chetti. 3 M. H, C. Rep., 
O'Sullivan and Mills, p. 455. 

14. A son during the life of his father Has, as a co- 
parcener, a present proprietary interest in the ancestral 
property to the extent of his proper share ; but beyond 
that he has vested in him no legal interest whatever whilst 
his father is alive. Except in respect of his coparcenery 
tlic right a son is not in a different position as to the corpus 
of the ancestral property from that of any other relation, 
who is an heir apparent of the owner of property. 

Though the Limitation Act may have been decided 
to be a W to a suit by the son for partition, his right, 
coparcener has not thereby been destroyed, and it may 
be that he is entitled to relief against the improper 
disposal by the defendant of more than his propet share 
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of the propetty. J* Raya Chariu vs. J. V. Von. Katatam- 
aniah. Vol. IV., sE. 0. Rep., O’Sullivau and llills, 
p.m 

15. A sale in execution of a decree against a father can 
only be set aside by the son tvhen the debt was contracted 
for an immoral puspose, the onus of proving the immorality 
being on the son. Beer Persaud vs, Doorga Fersaud. 
Suth. Rep., p. 310. 

16. Tho right of an unborn son to sue does not give a 
perpetual right of action. Baboo Seetul Persaud vs. Baboo 
Gour Dyal Sing. 1 W. R., p. 283. 

17. A son acquires by birth A right in ancestral pro- 
perty, and has a right during his father 'wS lifetime to compel 
a partition of such property. The father cannot, without 
the consent of the son alienate such property, except for 
auflScient cause ; and the son may, not only prohibit the 
father from so doing, but may sue to set aside the aliena- 
tion if so made. The cause of action to the son accrues 
when possession is taken by the purchaser. A new cause 
of action does not accrue upon the subsequent birth of 
a younger brother, #either to the elder brother alone, or 
to him and his brother jointly. Rajamin Tewary vs, 
Luchmun Persaud, 8 W. R., p. 15; 4 Wym., p. 2. (Full 
Bench Ruling.) 

18. This rule extends to adopted Sons also. Suclanund 
Mohaputtur vs. Soorjomonee Deebee. 8 W. R, p. 455 ; 5 
Wym., p. 5. 

19. A son cannot control his father*s act in respect of 
a property, the succession to which is liable to obstruction. 
It is only in respect of property not subject to obstruction 
that the wealth of the father and grandfather becomes 
the property of his sons or grandsons by virtue of birth. 
Jowahur Sing vs. Cyan Sing. H. C., N* W. P., VoJ. 4, 
p. 78. 

20. A Hindu having succeeded to the property of his 
brother sold the same On suit by his sou during his 
lifetime to recover possession of the property sold. Held, 
be was legally competent to institute the action during 
the lifetime of his father and that the alienation by the 
latter was illegal. Gourpersaud vs, Rarngholam^ 23rd 
May 1845. S. D. A., Cal, p. 176. 

See Alienation.'* 

V ^ " (^aversion/' 3, 6. 
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SON’S WIDOW. 

See “Alienation” 33. 

See “ Mointewuce.” 

SON-IN-LAW. 

1, A son-in-law has no place in the line of Iieirs. 
Saundaryamnaul vs, Kamatchiyammul. M. S. I). A., 1859, 
p, 250. 

See “ Adoption,” 23. 

SPIRITUAL BROTHER. 

See “ Mohunt.” 

STREEDHUNA. 

1. The claim of the husband's sister's son is to be pre- 
ferred to the claim of husband’s uncle’s son. The husband’s 
sister's sons take in their own right and not through their 
grandmother (the husband’s mother). Bunwaree Lall vs. 
Mussamut Parbuttee Koonww. 12th May 1858. S. B. A., 
Cal, p. 976. 

2. Where with acquiescence of kin, widows took by gift 
from their husband an interest, which otherwise would have 
been for life, or would have passed to the kin, such pro- 
perty was to be considered as Streedhuna. Baboo Sheo 
Naniin Sing vs, Babu Ram Prakas Singh. 25th September 

^ 1831. 5 Sel. Rep., Cal, U5. 

3* The streedhuna property of a woman goes on her 
death to her husband, and failing him to his nearest kinsmen 
by funeral oblations. Bunwaree Lai vs, Mussamut Parbutty 
Koonwar. 16th June. 1 S. D. A., Cal, of 1860, p. 64. 

4. Property derived by a woman (of the Khutree Caste) 
from her own father goes, after her demise, to her own 
• sister, and not to the sister of her husband. Juggunath 
Rughoonath Doss vs. Sheo Shunknr Jussoomull 1 Borr., 

p. 102. 

6. A woman has full power over her fulUn, or dower. 
She can spend either the principal or interest for good- 
purposes after her husband’s death. Whatever balance 
of the dower may remain would go to her heirs. Doolubh 
Das Brybhookundas vs. Larkoonwur. 1 Borr., p.,46e. 

6. According io the Mitaeshara and the Yivada Chinta^ 
monm oil property inhexited by a woman does not become 
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^her streedbuna, — immoveable property inherited from her 
son dovseends on her death to his heirs. Punchanon Ojah m 
Lalshan Misser. 3 W. R., p. 1 40. 

7. Property acquired by a woman by inheritance is not to 
be classed as streedhuna. Sengamalathaminal vs. Valaynda 
Mudali. 3 M. H. C., Rep., O'Sullivan and Mills, p. 312. 

8. A Hindu wife or widow may alienate her Streedhuna, 
whether it be moveable dr immoveable, with the exception, 
perhaps, of land given to her by her husband. Doe dem, 
Kullammal vs. Kiippu Pillai. 1 Stokes, p. 85. 

9. The proposition that everything acquired by a woman 
during coverture is the property of her husband has no 
foundation in Hindu law. Ramasami Padeiyatchi vs. 
Virasami Padieyatchi. 3 M. H. 0., Rep., O'Sullivan and 
Mills, p. 272. 

1 0. The devoliition of Streedhuna, or wife's peculiar pro- 
perty from a childless widow, is regulated by the nature of 
her marriage. If her marriage was according to one of the 
four approved forms, at her death her husband's collateral 
heirs succeed to it. Mussainut Thakoor Dayee vs. Rai 
Baluckram. 11 M. I. A,, p. 139. 

11. Hdd, that according to tbe law of tfie Benares 
School, no part of her husband’s estate, whether moveable 
or immoveable, to which a Hindu widow succeeds by inheri- 
tance forms part of her dhun or peculiar property ; and the 
text of Katyayana cited must be taken to determine, 
firstly, that her power of disposition over both is limited to 
certain purposes ; and, secondly, that on her death both 
pass to the next heir of her husband. Bhugwandeen Doobey 
vs. Myna Baee. 9 W. R. Privy Council Rulings, p. 23. 

UNDIVIDED HINDU FAMILY, 

1. [That in the absence of bad faith or of any alleged 
injurj’ to the interests of the minors the acts of the 
managing members of a joint family in conducting the 
ordinary affairs of the property are binding on the minor 
members. Roop Lall Mitter vs. Sree Kissen Singh. 15th 
May 1861. S. D. A., Cal, p. 149.] 

2. [The purchase of pro^rty in the name of a member 
of a joint Hindu family, and proof of acts of ownership 
on his part are not sufficient to raise a presumption of 
exclusive right to such property but that proof of the 
^sources whence independent funds were derived is necessary 
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to raise such a presumption. Hurrosooiuleiy and JDdoi^ 
Doss Sandyal vs. Eurrosoonderee Dabe& 26 th Ma^ 1861'. 

S. D. A., Cal, p. 194.] 

3. An attachment on the whole of the undivided pro- 
perty of a Hindu family is confirmed, in view to its sale to 
satisfy a decree against one of its members, if not other- 
wise satisfied out of the proceeds, 'to the extent of 
his share therein. Bhagoowuloo Raghojee Malee vs. 
Hemmuntram Hirachuud. 23rd July 1860. 7 S. D. A.^ 
Bom., p. 135. 

4. A childless widow cannot maintain an action brought 
originally by her husband to recover possession from his 
brother of property belonging to an undivided family of 
which both were members, as on her husband’s death,., 
childless, whatever right he had in the joint property would 
pass not to his widow but to his brothers. Krishnvjee 
Jeewajee vs. The Collector of Belgaum. 26th July 1861. 

8 S. I). A., Bom., p. 138. 

5. Beld, that the sale of a field which the Lower Court 
found to have been sold by the head of an undivided Hindoo 
family for the benefit of that family, must be held valid. 
Narayan Tejeeshet Gooznr vs. Opa Thakoorshet. 28th 
June 1861. 8 S. D. A., Bom., p. 113. 

6. By Hindu Law the burden of showing of what sepa- 
rate property consists, lies upon the person who alleges the 
property to be separate. 

A person lending money on the security of the pro- 
perty of an undivided Hindu family is bound to make 
inquiries as to the necessity that exists for such loan, if he 
lends the money after reasonable enquiry and bond fide 
believin"' it will be properly expended, he is not bound 
to see to the application of it. The rule is the same 
whether all the members of the family are adults or 
minors. Gane Bhive Parab et al vs. Kane Bhive. 4 
B. H. C. Bep., A. C. p. 169. 

7. Held, that on this side of India, a member of an . 

undivided Hindu family cannot, without the consent of his 
co-parceners, make a ^ft of his share in the undivided 
property, or dispose of it by will. Gangnb&i and another 
vs. Bin BhimannA 3 B. H. 0. Beps., A. C, J., 

p. 66. 

8. [The merb fact of a Hindu family living in com- 
mensality is not sufficient to raise a presumption of their 

n 
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Ijroperfcy being joint The existence of joint funds, out of 
which the property might have been purchased, must also 
be proved to raise the presumption of the property being 
joint Badhika Persad Dey m Mussamut Dhurma Dasi 
Debi. 3B.LR.,il.a,p.l24i.] 

9, One of four Hindu brothers sued as a member of the 
united family for his share of the profits of a firm composed 
of one brother's sou and Mahomedan partners. Held, that 
the plaintiff was entitled to a decree against his nephew, as 
all the members of an united family share all profits equally. 
Jaeeram Sudaseo Sarungdhurm Lukshumun Rughoo Shet 
Saring Dhur. 2 Borr., p. 58. 

10. In a joint Hindu family, the divided members 
inherit on failure of undivided ones. Chokalinga Seirva- 
garen vb. Jyah Moodelly. M. S. D. A., 1859, p. 35. 

12. Though a Hindu £a.mily l)e united all the members 
do not share in a portion that may lapse. Madoo Sing vb, 
Bindessery Roy; H. G, N. W. P., Vol. IV., p. 101. 

13. According to the true constitution of an undivided 
Hindu family, no individual member of the family, 
whilst it remains undivided, can predicate of the joint and 
undivided property, that he has a certain definite share 

The proceeds of undivided property must be brought 
to the common chest or purse, and there dealt with accord- 
ing to the modes of enjoyment by the members of the 
family. But if the members of an undivided family agree 
among themselves with regard to particular property that 
it shall henceforth be the subject of ownership, in certain 
defined shares, then the character of undivided property 
and joint enjoyment is taken away from the subject- 
matter so agre^ to be dealt with ; and each member has 
thenceforth a definite and certain share in the estate, 
which he may claim to receive and enjoy in severalty, 
althotigb the property itself has not been actually severed 
and divided 

Where, therefore, a deed of partition was made and 
^ executed by the members of an undivided family, dealing 
with and making actual partition of a portion of the joint 
estate, but leaving the remainder to be divided at a future 
period in the same manner. by the Judicial Com- 
mittee (affiiming the judgment of the Courts below), 

; that buA deed, being a division of right, operated as a 
) , eoavemiou of the tenancy and a change of status in the 
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family, quoad the property specified, changing, as it were, 
the joint tenancy thereof into a tenancy in common ; and 
by operation of law making the members of the previously 
undivided family a divided family in respect of such 
property. Appovier alias Seetaramier V8, Rama Subba 
Aiyan. 11 M. 1. A., p. 75. 

14. Heldy that by Hindu law, a house purchased in the 
name of one of two brothers living undivided^ is the pro- 
perty of both. Sidapa Bin Revapa vs. Poonea Kootv, 
21st March 1851. S. D. A., Bum., p. 100. 

15. Any male representative of an undivided Hindu 
family is entitled to the Wywat or office of a Wuttun 
in preference to a female. Anpoorna Baee Rome Bulwun- 
trow Deshmook vs. Janrow Wullu Dewrow. 15th October 
1847. S. D. A., Bom., p. 74. 

16. Where (notwithstanding a separation in food and 
residence) no formal partition of the family has taken place, 
the family must be considered joint and undivided, and 
that in such a case a widow cannot succeed or retain 
possession of her husband^s share as against mi^ surviving 
brothers, but is only entitled to maintenance. Badamoo 
Kocr vs. Wazeer Sing. 6 W. R, p. 78 ; 1 Wym., p. 116. 

17. The mere circumstance that one of several brothers 
of a Hindu family occupied a separate dwelling house, does 
not rebut the presumption of the family being joint, if 
it appear that they dealt with the family property as joint 
property. Mussamut Belas Kocr vs. Baboo Bhowanee 
Buksh Narain Sing, and others. 1 Marshall, p. 641. 

18. A Hindu family may be undivided as to mess, but 
divided as to property. The finding of the Lower Appel- 
late Court that the parties to the suit formed “ an undivided 
family ” was held to be a sufficient finding that they were 
not divided as to property. Bhooput Roy vs. Motty Roy. 
Sevestre’s Con., Mar.,*p. 4a. 

1 9. Property of an undivided Hindu family aliened to its 
prejudice by the managing member of it, recoverable, 
under the circumstances of the case, by the other members 
as against the alienee. Bamasamy vs, Sashachella. 2 Str., 
N. M. 0., p. 234. 

See Sashachella vs. Vencatachella. — Ibid, p. 829. 

20. The rule of Hindu law in cases of joint family pro- 
perty {i.e.y that it must be presumed to be joint until 
proved to be the contrary) is applicable to a case where the 
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jn^p^ty bas passed by sale into the hands of third parties^ 
and has been redeems by private pur.cbase by One of the 
former: shaiebolders. Gobroopersaud Boy vs^ I>abeepeiBaud 
Tewary, 6 W. R., p. 68. 

21. The mere fact of certain property standing in the 
name of one member of a joint family is no index to the 
r§al owner, nor is separate possession any evidence of 
separate acquisition. 

The onus probandi is on the party who pleads separate 
prope^y. Lalla Beharee Lall m Lalla Madho Fersaud. 
6 W. R, p. 69. 

USAGE. 

1. , The presents made by pilgrims of certain sects (viz., 
Mahratta, Jhireah, Ooriah, J^ngallee, Farbnttee or Hill 
tribe, and the Gossains or Fuckeers) to any one of the 
Benares Qungaputras or conductors must be divided 
equally among them all, according to the usage of the 
tribes. J^yalnath V8. Kewulram. 22nd February 1826. 
4 SeL Bep, p. 123. 

2. To establish a family custom at variabce with the 
ordinary law of inheritance, it is necessary to show that 
the usage is ancient and has been invariable, and it should 
be established by clear and positive proof. Bajah Nu- 
gender Narain vs. Boghoo Nath Naraiu Dey. Suth. Bep., 

p.20. 

.3. The written law of the parties takes precedence of 
Caste usage. Baee Button vs. Lalla Munnphur. 4>th March 
1848. S. D. A., Bom., p. 86. 

4. Where parties agreed to a dedsion according to the 
Mitfaila law, the specific authorities of that law, and not 
those of the Mitacshara, should b$ dted to support' a 
Vyyasbtha Qopaul Sing vs. Bheekun LalL 14th March 
1869. HD. .A, Cal., p. 294 

6. A, claim^ a temple or Muth called Enbeer Ohoutab 
in the &ll|hh of Cuttack, on the ground that the late 
Hbhunt was Nybujogee or Beyjogee and the plaiiitiff tras 
also . of thd same ^rsuasion, and a chela or aisdple of the 
late, Mohnnt, who, h^ duly appointed him his successor, 
the defendant in possesdon was a Sunjogee, {md 
incapdtile of toing a Mohunt, ifew, that a 
;,i;|^iJogee only could be Mohunt of the Math in dispute. 
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Mobunt Gopaul Dass V8. Mobunt Eirparam Dasisi. 25tb 
March 1851. S. D. A., Cal., p. 162. 

6. Where a prescriptive usage is proved or acknowledged 
to exist in any locality, such usage of itself is law binding 
bn all classes to whom the usage has prescriptively been 
held applicable. It is unimportant whether the usage has 
given local force to rules of Mahomedan, or of Hindoo, or 
of any other law. Whatever has been so established by 
usage has become law within the local limits. It is, on 
this principle that the Mahomedan law of pre-emption 
has been held to be in force among parties whether 
Hindoos or Mahomedans, in the Behar Districts. Sheik 
NuzzurAlivaCallee Churn. 8th May 1851. S. D. A., Cal., 
p. 322. 

7. Whenever the plea of family custom is got up against 
the ordinary law of inheritance, it is necessary that the 
usage be ancient and invariable and be established by 
clear and positive proof. Rajah Koer Narain Roy vs. 
Dhurineedhur Boy. 7th June 1 858. S. D. A., Cal., p. 1 132. 

8. Hdd, that in zillah Hurrish pore in zillah Cuttack 
the custom of Fhoolbihae prevails. That in the zillah 
the son of a Phoolbihaiee succeeds to the property in 
preference of the agnates on failure of male issue by a 
Pat-Raneo, that the defendant in the present case is the 
sou by Phoolbihaiee of the late Clmkerbutty Mongraj, 
zillahdar of Hurrishpore and as such is entitled to succeed 
to the killah in preference of the plaintiff who claims as 
the son of Adhikant, uncle of the Chuckerbutty. Pran- 
dhur Roy vs. Rari^chunder Mongraj. 29th January 1861. 
S. D. A., Gal, p. 1%. 

^ VENDOR AND PDRCHASER. 

1. [Though a purchaser for value is not bound to prove 
the antecedent economy or good conduct of a Hindu 
widow who'alienates a portion of her husband's estate, or to 
aocount for the due appropriation of the purchase-money, 
he is, bound to use due mligence in ascertaining that there 
is some legal necessity for the loan, and he may be reason^ 
ably expected to prove the circumstances connected with 
the loan. Govindmonee Dossee vs. Sham Loll Bysack, aud 
Kali Coomar Chowdry vs. Bamdass Saha. Suth. Rep», 
p.l58;3 
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2. In a suit for mutation of names by a purchaser from 
a Hindu widow, the purchaser must prove the legality of 
his purchase if he chooses to bring an action against the 
reversioner. Oditnarain Sing V8, Ohurm Mahtoon. Suth. 
Rep., p. 263. 

5. The property of two half-brothers (il. and B) having 
been attached by loan account of a debt incurred by A,, 
a suit was entered by B. for the release of hiis half-share. 
Held, that persons lending to members of an undi- 
vidfed family must take care that the transaction te 
entered into under such circumstances as would at the 
time justify them in considering that the borrower being 
otherwise competent to act as the representative of the 
family would lay out the money for the family's good, 
and not to require that the lender should ascertain the 
manner in which the money might subsecmently be 
expended. Govind Bin Luxumon vs. Sukharam Kaghoshet 
Hewre. 29th July 1861. 8 S. D. A., Bom., p. 159. 

4. [Where there is no doubt as to the necessity for a 
sale by a Hindu widow, and the vendee pays a fair price for 
the property sold, and acts throughout hand fide, the mere 
fact of only two-thirds of the purchase-money having been 
paid to creditors, would not invalidate his conveyance, he 
not being bound to see to the application of his money. 
Rumgopaul Ghose vs. Bullodeb Bose. Suth. Rep., p. 385.] 

5. . [A mere declaration of necessity is not sufficient to 
justify a purchase from a Hindu widow. Gungagovind 
Bose vs. Sreemutty Dhunmonee. 1 W. R., p. 60.] 

6. [The first duty of a purchaser from a childless widow 
is to satisfy himself, as an ordinary prudent man would do, 
as to her right to sell, Ramdbone Bhuttacharjee vs. 
Ishanee Dabee. 2 W. R., p. 123.] 

7. A mortgagee acquiring by operation of law the pos- 
session of an estate mortgaged by a Hindu father without 
the son's consent, is bound to enquire whether the debt, 
on account of which the mortgage is given, is a legally 
necessary one or not ; otherwise it wilt not avail him that 
the Court has on his application declared the mortffago 
foreclosed, or the conditional sale rendered absolute, 
Purmamund vs. Mussamut Orumbah Koer. Suth. Rep., 
p.U3. 

8. Where a plaintiff sought to set aside a sale hy a 
Hindu widow, upon the ground that there was no necessity 
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to sell> aad the Judge found against him on that point. 
Held^ that it was not necessary for the Judge to enquire in 
this suit as to whether there was a necessity to raise 
money for religious purposes ; for even if there had been 
no necessity, on that ground the purchaser could not have 
been turned out of possession without a refund of that 
portion of his purchase-money which went to discharge 
the debt, and the plaintiff was not bound to tender that 
money in the widow’s lifetime. Rajah Sha V8, Mussamut 
Parbutty Ojhain. Suth. Rep., p. 140. 

9. A purchaser from a Hindu widow of a portion of her 
husband’s estate is bound to use duo diligence in ascer- 
taining that there was legal necessity for the loan, and the 
circumstances under which the loan was contracted. Qovind 
Monee Dossee m, Shamloll Bysack. Suth. Rep., p. 153. 

10. [There is nothing in the Hindu law to show that 
the property of a deceased person is so hypothecated for his 
debts as to prevent his heir from disposing of it to a third 
party, or to allow a creditor to follow it and take it out of 
the hands of a third party who has purchased in good feith, 
and for valuable consideration. The creditor may hold 
the heir personally liable for the debt, but he cannot 
follow the property. Unnopoorna Dassea vs, Gunganarain 
Paul. 2 W. R., p. 296.J 

{See Nilkaut Chatterjee vs, Pearymohun Das. 3 B. L. R., 

0. a, p. 7.) 


WIDOW. 

1. A widow is not ' competent to alienate property 
which she has purchased with funds derived from her 
husband’s estate after his death, and purchases from such 
funds will not belong to the widow, otherwise than as the 
land from which the money arose belong to her. Nehul 
Khan vs, Hurburn LalL H. C., N. W. P., Vol. I, p. 219* 

2. Held, that a party succeeding as heir to an estate, 
the sale of which, by the widow of the person from whom 
he inherits, has been set aside, is bound to refund the pur- 
chase-money paid to the widow for the purpose of disr 
charging liabilities on the estate. Roostum Sing vs. Alum 
Sing. H. C, N. W. P., Vol. L, p. 291. 

3. Where the transfer was made by the wdow in 
favor of her daughter, who was lawful heir to the property. 
Bddi that the plaintiff, a reversioner, has no cause of action 
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Sing V8. Cbainsookh. 1 7th April 1866. S. D. A.> N. W. E, 
p. 125. 

10. Held, that a childless Hindu widow who ha4 
ceeded her husband in the possession of a separata estate, 
is perfectly competent to assign the profits thereof to the 
payment of a debt. Koowar Sheo Mungul Sing V8. Mus- 
sarnut Gonesh Koower. December. S. D. A., N. W. P., 

p. 108. 

11. A widow does not inharit the property of her husband 
when held in co-parcenary. She is only entitled to main- 
tenance. Nund Koowar vs. Tootee Sing. 4 SeL Rep;, 
Cal, p. 330. In note in Mussamut Gyan Koonwer. 

12. A childless widow takes a limited interest in her 
husband’s estate. Panchcowree Mahtoon V8. Kaleeckurn. 
9W. R.,p. 490. 

13. According to the Hindu law as current in Benares, 
a childless widow is not entitled to succeed to the estate of 
her husband, which devolved entire on him from his ancesr 
tors to the exclusion of his brothers. Rajah Shumshere 
Mull V8. Ranee Dilraj Koonwur. 31st January 1816* 
2 Sel. Rep., Cal, p. 216. 

14. According to the Hindu law as current in Agra, 

a childless widow, after her husband’s death, will succeed to 
the moiety of a village granted to him and his brother by 
the Rajah of the country on a rent-free tenure, partition 
being presumed. She has only a life-interest therein, and 
cannot alienate it. After her death it will go to her 
husband’s heirs. Than Sing vs. Mussamut Leetoo, 2nd 
December 1819. 2 Sel Rep., Cal, p. 411. 

15. According the Mithila Law, a childless widow 
does not succeed to her husband’s share of a joint undivid- 
ed estate, if there be brothers of the husband living. 
Baboo Runjut Sing vs. Baboo Obhye Narain Sing. 26th 
July 1817. 2 Sel Rep, Cal, p. 315. 

1 6. [The widow of a brother of a divided family cannot 
alienate her interest in her husband’s separate estate to the 
prejudice of reversionary heirs, except under legal necessity. 
Ramkissen Singh vs. Cheet Banao. Suth Rep, p. 101. 

17. A widow’s claim to maintenance upon an estate 
does necessarily render the sale of the property subversive 
of her right, for even if there be no other property, out of 
which that maintenance can be derived, there is nothing 
to prevent her from suing to establish her right to make 

^ W maintenance a charge upon the property sold. Anund- 
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iaayh QiiMt|Aa m Qiipal Chunder Baineg<fe. Sath. Rep,, 

.flk' ' , ''-u” 

18. [A Hmda witdow is incompetent to sae as lepre* 

. imitative of hk decreed husband vhile sons are auve. 
VBamkanye (kssamee m MeernomoTe Dossea 2 W. R, 
P*A9.] ■ 

Widows have no part in their husband’s joint estate^ 
and the mere fact of the husband having treated a pro* 
TOrtv as his own, so hur as to mortgage it during, his 
, Bfetun^ is no sufficient reason for the conclusion that the 
propi^y was his separate property, and, as such, descended 
to ^ widows. Lewis Cosseiat va. Sudaburt Pershad 
Sabdo. 3 W. R, p. 210. 

20. [A widow of a childless member of a divided ffimily 
is entitl^ to a life-interest in her husband’s estate after 
. the death of an adopted son before attuning majority. 
Soondur Koomaree Babea vs. Qudadhur Fershad Tewaree. 
4 W. R, Privy Council Rulings, p. 116. 

2L. A widow succeeding to the estate of her own son 
does not lose the right to exercise the power of adoption. 
% making an adoption, she divests herself of her own estate 
only. Bycunt Monee Boy va. Kristo Soondry Boy. 7 
W. R, p. 392 ; 3 Wym., p. 255. See Mussamut Bhoobun- 
moyee Dabee va. Bamkishore Achan Chowdree. 10 M. I. 
A, p. 279.] 

22. A widow of a member of a joint Hindu family can- 
not succeed to her husband in preference to his brother, 
and is no heir to her brother-in-law or to his widow. Banee 
Fershad va. Mussamut Mobaboodby. 7 W. R, p. 292 ; 3 
Wym., p. 189. 

. Funeral expenses of a widow is chargeable on the 

share or estate of her late husband, by whomsoever taken, 
and not against her daughter, on pretence of her inheriting 
the iS^ss^un of her mother. Sbeolall vs. Ichha. 1 Borr., 

i;;24. A widow on marrying again must deliverttp alt 
. ; late husband’s property to his daughter, in ddfault of 
; his nearer heirs. . Alienation of it by the widow to hmr first 
. hnsbend’s nepb^ set aside in favor of her daughters 
,iclaim.' Hurkoonwurvs. Button Baee. 1 Borr., p. 475. 

.A midow , whose husband pre-deceased his &Bier 
her"ffither4n;-law’s estate along 
Sl M pL^^ati^rterB'.'tar anothar son' who survived bis &ther. 

^i^hee vs. MiMamutSheo Baee, 2 Borr., p. 640. ■ 
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26. A widow cannot betrothe ber . dangbtdr ' 

consent of her husband’s brother. Kumla Bidioo: % 
Hnnnee Sunknr Ichhfi Sonkur. 2 Borr., p. 746. 

27. A childless widow takes as har, but it is only a : 
t^poAtal and qualified estate. If there be collateral heirs of th^* ; 
husband, the widow cannot alienate the property, except for 
special purposes, such as for religious or dharitable objei^, 
or those acts which are supposed to conduce to the spiri- 
tual welfare of her husband, in which circumstances she 
has a larger power of disposition than that which she 
possesses for purely wordly purposea To support an aliena- 
tion for the latter purpose, she must show actual necessity. 
The Collector of Masulipatum va. Cavaly Vencata Nar- 
rainapah. 8 M. I. A., p. 529. 

28. Waste on the j^rt of a Hindu widow in possession 
being proved, it is not competent to the Court to put 
the reversioner in possession, assigning maintenance to the 
widow. A manager should be appointed to the estate 
accountable to the Court The reversioner may be 
appointed such manager. Mussamut Maharanivs. Banda 
Lai Misser. 1 B. L R., A. 0., p,_ 27. 

29. [A widow may, as guardian of her infant sons, sell 
the land descended to them, when necessary, for support of 
the family. DoeDem. Bissonath Dutt m Doorgapersad 
Hay. Montriou., C. H. L., p. 642.] 

30. A Hindu died possessed of self-acquired property ia 
leaving no sons or sons’ sons, but one widow, a 

daughter by the widow, and another daughter by an elder 
wife, deceased. The last died in the widow’s lifetime, 

leaving two sona ^ 

Hdd, that the daughters as co-heiressM took an estate 
in remainder, in vested interest on their father’s death, 
and that such vested right, on the death of one of them 
during the widow’s lifetime, passed by inheritance to her 
sons, who, upon the widow’s death, became entitled to 
enter into possession of their mother s half as her repre- 
sentatives. , 1 ' 

The widow in Western India has only a parfoci^ ; ; 
for life in the immoveable separate ^perty of ffletsk! 
deceased husband. Jamiyatram and Uttamram 
Jamna. 2 B. fl. C.^p&, p. IL , 

81. HM, tiiata, Hindu widow having a hfo^ntcgest only 
in immoveable property inherited ftom her hnsbahd has 
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an iiMibp6i]tdaut powar ^ sale over the same totbe extent 
of such life-iat^est, and no further. Mayaiam Bhairam 
m Moteram Qovindram. 2 B. H. C. Bep., p. SI 3, 

32. A childless Hindu widow and nearest heir of her 
dece^ed husband has, under the Mitacshara law, an 
absolute right over all the moveable property left by him, 
and can alienate it to whomsoever she pleases. 

A Government Promissory Note is not a^corrody,” 
and .consequently not immoveable property. Doorga Daye 
Poorun Day. 5 W. R, p. 141. 

33. Where property is joint and undivided, a widow 
cannot succeed, but is entitled to maintenance only. The 
withdrawal by her husband’s brothers of their claim to his 
share cannot give her a title to succeed to it. Monhurun 
Kponwur vs, Thakoor Pershad. 5 W. R, p. 176 ; 1 Wym., 
p244; 

34. ’ [A Hindu ifridow who, for no improper, purpose 
leaves her husband’s family, does not thereby forfeit her right 
to maintenance. Abollya £ai Debia vs, Luckhi Monee 
DeUa 6 W. E., p 37 ; 2 Wym., p 49.] 

35. Heldt that the sale by a widow of a house which 
forms part of the undivided family property of her late hus- 
band’s family was unauthorised and invalid, and that such 
a sale can in no wise affect the liability of the property to 
answer the debts of a member of that family. Tree- 
bbowan, Khooshal vs. Lulloo Soor Chund, 26th August 
1861. 8 S. D. A,, Bom., p 198. 

36. On suit by reveridonary heirs, a widow was deprived 
of the management of the property, as her acts were entirely 
subversive of the rights of the heirs. Nundlall vs. Bolakee 
Beebee. 24th July 1854. 8. D, A., Cal., p. 351. 

• 37- [A personal decree against a widow does not bind her 
Inland’s estate. Shahzada Mahomed Rubeenoodeen vs. 
Ranee Prosouo Moyee Dabee. 6th March. 2 S. D. A., 
Cal., of 1860, p 358.] 

Sk \The widow of an undivided Hindu has no right to 
aiell his property for payment of his debts, even though it be 
self-acquk^ Namasivaya Chetti vs. Sivagami. 1 Stokes, 
p.874. 

; V : Where a widow sued to recover from the brothers 

of the property which 
AS at his death, a division of part of the 

property having taken place during the lifetime 
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of the husband Mdd, that th^ plaintiff had po right to 
Teooyer the property which remained undivided a^t the 
death of her husband Timmi Beddi vs, Acbamma. 2 
Stokes^ p. 325. 

40. A sale by a widow of property derived from her 
husband who is divided in interest from his own family, id 
valid for life. Such a sale will not be set aside at the in- 
stance of a divided brother of the husband. Bhagavatamma 
vs. Pampauna Oanda. 2 Stokes, p. 393. 

41. There is no ride of Hindu Law which recognises any 
authority in a widow entitled only to maintenance to 
make contracts for necessary supplies binding upon the 
heir in possession of the family property and liable to 
maintenance. Bamasamy Aiyan vs, Min^shi. 2 Stokes^ 

P* 

42. A Hindu widow has an absolute right to the fullest 
beneficial interest in her husbands property inherited 
by her for her life. She takes as heir a proprietary 
estate in the land, absolute for some purposes, although 
in some respects subject to special qualifications, and her 
disposition of the property is good for her life. 

43 The proposition that a widow has no estate in her 
husband^s immoveable property, but only the personal 
enjoyment of the usufruct is untenable. Kamavadhani 
Venkatea Subbaiya vs, Joyce Narasingappa. M. H, C. 
Bep., Mills, p. 116, 

Bight to ^opt See “ Adoption.'" 

wiiTl. 

Testamentary power. 

1. The title of a remote kinsman, though heir of a 
Hindu testator, who died without leaving issue, or any near 
relative surviving him, and with whom that remote kins- 
man had not been united in food, worship, or estate, 
cannot prevail against the title of a devisee of the property 
of that testator, whether such property was by the tes- 
tator self-acquired, or held in severalty, either by virtue 
of a partition or of the non-existence, or, if any ever did 
exist, of the extinction, of co-parceners. Narothun Jagjivati 
vs. lUrsandas Hurrikisandas. 3 B. H. C. Beps., A, G. 6. 

2. By the Hindu law as administered in the Nortb 
Western Provinces, a Hindu has power to make a testa- 
.meatary disposition in the nature of a will A disputed 
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ViQ made l^ .a Hindu, disposing of self-acquired estate 
among bis family, estab^bea Mana Narian nao m Hnr* 
ree‘]^th Bbao. 9 M. I A., p. 96. 

8. A Hindu may iQake a ntmcnpatare will of property 
moveable wd immoveable; Srinivasammavs. Vijayammal 
2 Stokes, p. 87. 

4. By tbe EUndu law prevailing in Madras, a Hindu in 
possession, without issue male, kinsman, or co-parcener, 
has power to make a will disposing of ancestral as well 
as self-acquired estate. Nagalutcbmee XJnimul va. Qoopoo 
Kadsraja Ohetty. 6 M. I. A., p. 309. 

6.^ A Zemindar having no issue is capable of alienating 
deed or will a portion of his estate which in default 
of lineid issue and intestacy would vest in his wife, without 
her consent. Mulraz Lachmia va. Chalekany Yencata 
Bama Juggananda Bow. 2 M. 1. A., p; 54. 

6. By the Hindu law, as laid down in the Benares or 
Western school, although a widow may have power of 
disposing of moveable property inherited from her husband, 
which she has not under the law of Bengal, yet she is by 
hoth laws restricted from alienating any immoveable 
|m>perty which she has so inherited ; and on her death 
the iihmoveable property, and the moveable, if she has 
not otherwise disposed of it, will pass to the next heirs 
of her deceased husband. There is no distinction with 
respect to such alienation between ancestral and acquired 
property. Mussamut Thakoor Dayee va. Bai Boluckram. 
11 M. I. A., p. 139. 

7. 8., a Hindu, having a wife and one daughter, executed, 
in his last illness a document attested by two witnesses 
as follows : — S., proprietor of, &c. “Up to this date, I have 

. no son of the body. Under these circumstances the malicks 
of the whole of my estate, real and personal, are my wife 
S. 0. and my daughter IF! G. Therefore I, considering this 
for the purpose of registering the naimes of my wife 
and ' daughter in substitution of my own name, appoint 
if. as my attorney. It is proper that the aforesaid attorney, 
aft^ presenting himself before the buzoor, should 
petition to the above effect, asking for a mutation. What- 
eyei* is done in the management of the case, 1 confirm it 
' as own' act Bated, &a” Three days before the death 

B. the person named as mooktear presented a 
v$< to the. Collector, reciting the want of heirs 
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ibale, and iphicli then continued thus, " Under these . 

stances, my wife, and my daughter F. C. are.my hidm 
^|pat as it may, after my death all my property paying! 
rmnue to Oovemment or rent-free will devolve on my 
aforesaid wife and daughter. Consequently keeping this in 
view, I file this petition to you, praying that on striking ofS 
my name, the names of B. C,, my wife, and of F. C., my 
daughter, be substituted for my name as proprietor in 
r^ard to the estate, revenue-paying knd rent-free, in the 
books of mutation and the Collectorate papers, and may 
remain current from the date.” Bdd, that mese two docu- 
ments constituted a disposition of the properties bv iK. by 
a testamentary instrument valid according to Hindu laVr, 
and that upon the death of 8,, his wite and daughter 
acquired a joint bterest in the property. Baboo Hooldeb 
Karain Shahee vs. Mussamut Wooma Coomaiee. 1 Har- 
shall, p. 835. 

8. A., a Hindu, died leaving two grandsons, B. and C, to 
whom his estate descended They were joint in . food, 

' worship, and estate. The property was wholly situated 
in Beibal, and the family, who originally came fr<«a 
North Western Provinces, had long been resident there. 0. 
died leaving his widow, D., and his brother B. surviving. 
him. B., who was manager, died two and a half years aft^ 
C. After B’s death, D. brpught her suit toestablisb her right 
as widow of C. to a moiety of family property. The repre-: 
sentatives of B. set up an instrument, which they alleged to 
be the will of 0„ whereby he bequeathed his share to B., 
reserving mmntenanoe to D. 

The Judge of the Zillah Court of Nuddea held that 
the alleged will of 0. was genuine, and dismissed H’s suit. 
The Hi^ Court, on appeal, held (1), that D. ought firatly 
to have shown her title to sue, i.e., she having admitted 
that the family came from Mithila, she ought to have shown 
tiiat they were no longer governed by t^ Mitaeshara^ 
(2), that for several generations the rule of inhoitance h^ 
been according to Dayabhaga ; (3), that the alleged wiU. 
was not proved, (there was evidence before the Court of 
the /octttm of the will adequate to the p^f of an .oid|r < 
nary will, but the Court held that this evidence wauo^!.; 
weighed by the internal improbabilities) ; (4), tludi if 
rule of inheritance was not according to Dayebhag^fhh. 
will was inofficioui 




cxii 


APPENDIX. 


On appeal to the Privy Council, Hddr-^ 

— ^It would be a rash conclusion on the state of the 
evidence in the case to suppose a preference of the Himof 
Bengal likely to be operative on the mind of the testam* ; 
and therefore there was no foundation for treating the 
will as inofficious. 

2nd . — It was not necessary to decide whether the rule 
of inheritance was according to the Dayabhaga or the 
Mitacshara. 

3rd — The evidence was adequate to the proof of an 
ordinary will, and there was no internal improbability of 
the will, sufficient to discredit it. 

Hindu law is in the nature of a personal usage or 
custom, and probably migratory families or tribes would 
retain their own usages. The presumption is in favor of* 
the continuance of the ancient family custom. 

The decision of the High Court reversed, and the deci- 
sion of the Court of Nuddca restored and affirmed. 
Surendra Nath Boy vs. Hiramani Barmani. 1 B. L. B., 
JP. 01, p. 26. 

9. A will is not a valid document under the Hindu law. 
A bequest docs not amount to an alienation of property, 
and at the demise of the deceased the law of inheritance 
would take effect. Chokalinga Seivagaren V8. Jyab 
Moodelly. M. S. D. A., 1869, p. 35. 

10. Property cannot be devised by will under the 
Hindu law. Kasale Aurumugum vs. Fillaynya. M. S. D. 
A., 1859, p. 246. 



Notes of Coses decided by the Sigh Courts of the several 
Presidencies on points of Hindis Law while the Ap* 
pe%idix was in the press- 

HlOfl COUBT OF BOMBAY. 

Family Custom — Primogeniture — Rights of children 
of different wives of the same caste to inherit ancestral 
property. 

Where there is a plurality of wives equal in caste, the 
sons of each wife (not being the first wife) take precedence 
according to the dates of their respective births, and with- 
out reference to the dates of the marriages of their res- 
pective mothers. 

Succession in consequence of primogeniture amongst 
Hindus in India seems to be the rule only in the case of 
large zemindaries and estates, which partake of the nature 
of principalities. 

In estates to which the ordinary Hindu Law of Inheri- 
tance administered in Western India applies, it is not 
competent to a father to dispose of their ancestral property 
to one son to the prejudice of others. Bhujaiigrav bin 
Davalatrav Ghorpade vs. Malqjirav bin Davalatrav Qhor- 
pade. 5 H. C., Bom., A. G. p. 161. 

Minority. 

Held, that a Hindu of the age of seventeen years was 
competent to apply for the execution of a decree obtained 
by a deceased person of whom he was the representative. 

Reg. V. of 1829, Sec. VII, CL, 3, docs not prevent a 
Hindu less than eighteen years of age from suing, but 
restricts him to a particular period, after which he is no 
longer a minor. Gangadliar Raghunath vs. Chimnaji 
Kashav Damle. H. G, Bom., A. C. J., p. 95. 

Ancestral Estate — Construction of Hindu Will — Gttar- 
dian — Adoption of acts of — Hindu Widow's estate. 

F, a Hindu, being possessed of property, both move- 
able and immoveable, which he had acquired by making 
partition with his brother of their joint ancestral estate, 
died in 1850, after making a Will in the English langu^e, 
by which, after various bequests, he disposed of the 
residue of his said property : one-third to his son V abso- 
lutely ; one-third to his son L absolutely ; ** and the 
remaining clear third share to my grandsons iT, F, 
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ibtid jST, tho sons of my late son Moraba, deceased, their 
and each of their respective heirs, executors, admi- 
nistrators, and assigns, share and share alike."’ These 
residuary bequests were not to take effect until the death 
of the testator’s widow, who was appointed executrix and 
manager of the whole estate during her life. 

The estate was divided by arbitrators in 1855, after 
making provision for the testator’s widow, in substantial 
accordance with the Will, and V and L immediately 
entered into possession of their respective third shares ; the 
third share allotted to the four sons of if, who were then 
infants, represented by their mother and guardian, 
remained unapportioned until 1863, when, on a suit being 
filed, the greater part of the moveable property was appor- 
tioned. The immoveable property continued unappovtioned, 
the bill stating that it was not for the interest of the 
minors then to apportion it ; and the sons of M continued 
to enjoy the rents and profits, living together as an undi- 
vided Hindu family, the property being succesively man- 
aged by the eldest surviving brother. In 1866, the then 
surviving sons of M, having attained their majority, 
joined vfith F, the son of the testator, in conveying to a 
purchaser a banyld, which had been allotted to him as 
portion of his share under the Will. 

In smt brought by £, the widow of /f, against Ks 
surviving brothers, and S, the widow of his brother V, 
in which L claimed to be absolutely entitled, as heir of 
her husband (and also as heir of her daughter, who died, 
after the husband’s death, childless and unmarried), to a 
fourth part of the third share of the estate allotted by 
the Award of 1855. 

, Hddy that the surviving brothers of K had, by their 
conduct since attaining their majority, adopted the acts 
of their mother and guardian, and had agreed to treat 
the Will of the testator as a valid Will, and were aceprd- 
ingly estopped from disputing its possessions. 

Held^ further, that the language of the testator showed 
an intention that his grandsons should take the one-third 
between them in severalty, and as members of a divided 
family, and that the Will must be so construed. 

■ h. . A Hindu widow succeeding to the immoveable property 

.p :> of her deceased husband, and also claiming as heir to her 

i>;, ;;^faly daughter, who died after her father, childless and 
is only entitled during her life to a widow's 
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estate. The doctrine laid down in the Division Court, 
that ancestral property after partition can be disposed of 
by Will, in the same way as self-acquired property, dis- 
approved of, as opposed to the authorities and general 
spirit of Hindu Law. Lakshmibai vs. Gan pat Moraba, and 
Ganpat Moraba vs, Lakshmibai. 5 H. G, Bom., 0. C . «/., 

p. 128. 


HIGH COURT, CALCUTTA. 

Joint family — Presumption— Onus. 

In a suit for possession of certain properties, on the 
ground that they were joint, and that plaintiffs had been 
wrongfully kept out of their share after a separation 
between them, and in which defendants averred that the 
family had separated long prior to the time alleged by the 
plaintiffs, and that the properties were acquired solely by 
their ancestor. 

Held, that until the defendants gave proof of the sepa- 
ration alleged by them, the presumption was in favor of 
the family having been joint, and that the onus was on 
the defendants Peary Lall vs. Bukharree Lall 12 W. R, 
p. 124. 

Will — Nuncupative Will — Donatio mortis causa. 

Where a Hindu, during his last illness, and t#b or three 
days before his death, handed over certain Government 
promissory notes to one of his sons without reading them, 
it was held by Peacock, G. J., that the English law was 
not applicable, and that the gift was under Hindu law a 
good gift, and passed not only the paper, but aLso the debt 
and the interest secured by the notes. If the English law 
applied, the gift would be a good donatio mortis causa. 

Held, by Macplierson, J.^ under the facts, that the case 
was one of a nuncupative wdll, and that the paper was 
made over in immediate contemplation of death. Coomar . 
Coomar Krishna Deb vs. Coomar Woopendra Krishna Deb. 
12 W. K, 0. C. A., p. 4. 

Authority to adopt — Adopted son — Right of— When ♦ 
adopted by the widow alone. 

When a widow adopts a son under the authority of 
her husband, such authority must be strictly pursued. 
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The son adopted is adopted to the husband, and not to 
the ividow ; and an adoption by the widow alone wohld 
no^ for any purpose required by the Hindu law, gite to 
the adopted child, eren after the widow’s death, any right 
to the property inherited by her from her husband. 

Where a plaintiff was declared by a judgment to be 
entitled to a share of the property sued for, and the 
decree on that judgment awarded the whole of the pro- 
perty to the plaintiff*, but there was nothing to. enable the 
-Appellate Court to limit the decree t6 the share to which 
his ri^t was established, the decree was entirely set aside, 
and the case was remanded to ascertain that share. Chow- 
dry Fudum Singh vs. Koer Oody Singh. 12 W. R, P. 0., 
p.l. 

Beversioner — AUenaiion by Widow — Suit to set aside 
Decree. 

A suit lies by a reversioner to declare that an alienation 
by a Hindu widow will not be binding upon him after her 
death. 

A suit is not to be dismissed, on the ground that the 
plaintiff seeks to set aside such alienation, but the Court 
will grant him such relief as he is entitled to. Shewuk 
Ram vs. Syud Mahomed Shumsool Hoda. S B. L. R, A. C., 
p. 196; 12W. R,p. 26. 

Joint •property — Presumption — Onus. 

The feet of joint property standing upon the Collector’ s 
register in the name of the elder brother is no slur on 
the title of the younger, and no ground for a suit on the 
part of the latter for declaration of title. 

In a suit to recover possession of a share of joint property 
sold in execution, on the ground that the judgment-debtor 
(plaintiff’s brother) was the owner of only a portion, where 
defendant pleaded that the whole property bad been made 
over by the grandfather by a deed of gift to the judgment- 
debtor. 'H<M, that the plaintiff was entitled to the pre- 
sumption of co-partnership and the onus lay upon the 
vddGsnce to pore that the property had passed absolutely 
to the judgment-debtor. Gopal Lall vs. Mohnut Bhug- 
Vaa Doss. 12 W. R, p. 7; 


NotcB of Cases decided by the late Sudder Dewo^nny 
Adawlut of Agra, not included in the General Su^ik- 
mary of Cases. 


PROPEETY. 

Acquisition of 

Under the Hindoo law, acquisitions, whether of real or 
personal property, hy one of two brothers with his own 
funds and by unaided exertions, are his sole property, and 
the other brothers cannot claim to share therein, although 
the brothers may l)e living together in a state of union. 
21st August 1850. Sel. Eep., S. 0. A., N. W, P., VoL II, 
p. 438. 


ANCESTRAL PROPERTY. 

A distribution of ancestral property which has been 
acquiesced in by both parties, cannot be set aside, though . 
contrary to the ordinal rules of Hindoo law: 11th July 
1854. Sel. Bep., S. D. A., N. W. P., Vol. II., p. GS. 

Under the Hindoo law, the sale of the rights and in- 
terests of a father in aiicestral property in payment of a 
debt incurred for the benefit, of the family, extinguishes 
the contingent interests of his sons in the property, and ' 
gives to the auction-purchaser a right to the posses- 
sion of the entire property sold. 20th January 1857. 
S. 0. A., N. W. P., Vol. II., p. 409. 


ALIENATION, 

The father is incompetent under the Hindoo law to give, 
sell, or otherwise alienate immovables or bipeds when a 
legitimate son is living, without his consent. S. 0. A., 
N. W. P.> 1846, p. 276. 

A Hindoo widow is incompetent to alienate the real 
property derived from her husband. 29th July 1860w 
Sel. Eep*, S. 0. A., N: W. P., VoL I., p. 62. 

. Alienation of hereditary property by the head of the 
family during the minority sona and brothers is lawfid^: 
if made for their support or for the services of religion, or^ 
other pressing necessity. 1 6th September 1850. Sel. BeJ)., 
S. 0. A., N* W. P., Vol. L, p. 77. 

. Alienation of a share in an undivided property to a 
relative of donor, without consent of the coparceners, held. 
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to be opposed to Hindoo law. S. D. A., N. W. P., 1860, 
p.l62. 

In provinces where succession among Hindoos is govern- 
ed by the Benarea Shastars, alienation of joint property, 
even to the extent of the alienor’s own share, is invalid ; 
but if the property be partitioned, the transfer is legal. 
S. D. A., N. W. R, 1864, p. 299. . 

Two cousins were joint-sharers in land. The share of 
one was sold by auction and partitioned. The share of 
the other was inherited by his widow in failure of more 
direct heirs, and held by her as a separate property. Held, 
in conformity with Hindoo Law Officer’s bywastha, that 
an alienation by gift to her daughter’s son by the widow 
was valid, and that the heirs of the party whose share 
was sold by auction, have no reversionary right to the 
share of the widow. S. D. A., N. W. R, 1860, p. 222. 

Son is not competent to prefer a suit for possession of 
ancestral property, in his father’s lifetime, by cancelment 
of a sale executed by the father on the ground of its 
illegality. S. D, A., N. W. R, 1863, p. 519. 


INHERITANCE. 

Property accruing to an individual by his own labor 
devolves under the Hindoo law, where there is no son 
nor adopted son, upon the widow. 20th May 1850. SeL 
Rep., S. D. A., N. W. R, Vol. I, p. 28. 

The right of inheritance to the estate of a deceased 
guroo, much less of a division of property left by him, 
whether hereditary or self-acquired, amongst his chdas, 
does not exist, but the right of succession depends upon 
the nomination made by the deceased guroo, confirmed 
by the mohunts of the sect on the occasion of their 
assembling for the performance of their duty. 29th Septem- 
ber 1 852. Sel. Rep., S. D. A., N. W. R, VoL, I., p. 469. 

The right of succession to the property of a goesain 
bmog mohunt of a temple, is regulated by the rules 
appUcable to the Sunnyaseea. The marriage of such a 
mmunt is not valid, and his widow has no right to inherit. 
22nd May 1854. SeLRep.,S.D. A, N.W, R, VoL IL, 
p. 49. 

IThe illegitimate children of a deceased Brahmin, Cahe* 
(k Vyaaa, have no claim on his estate beyond main- 
tet^anoe, 24th February 1857. Sel. Rep,, S D. A., N. W.R| 
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MAINTENANCE. 

The widow of a Hindoo, who died before his father, 
is entitled to food and raiment only. S. D. A., N. W. F., 
1859, p. 62. 

Allotment of maintenance to a Hindoo widow must 
be. proportionate to the returns of her husband's estate. 
S. D. A., N. W. P., 1862, p. 96. 


PAETITION. 

A sharer in a joint-property is entitled to claim a sepa- 
ration of his share in course of law, but where the division 
would be obviously detrimental to the interests of the 
other sharers in the property, the Courts would be justi- 
fied in withholding a decree. SeL Rep., S. D. A., N. W. P., 
Vol. I., p. 279. 

Held, that a father, who, after dividing his property 
among the sons by a first marrisge, retaining a itaainte- 
nance for himself, afterwards re-marries and acquires fresh 
property, exceeding his former property in value, is com- 
petent to transfer the property thus remaining and ac- 
quired, to his second wife, provided that it is done for 
the benefit of the issue by the second marriage. S. D. A., 
N. W. P., 1862, p. 71. 


WIDOW. 

Under the Hindoo law a childless widow, although 
she has a right to maintenance and to live with her 
brother-in-law in the family house, has no right to a 
defined share in the house, even when her brother-in-law 
own and occupy the house, still less can she set op a claim 
to continued residence when the proprietary right of the 
owners of the house have passed from their hands in exe- 
cution of a decree of Court. S. D. A., N. W. P., 1863, 
p. 638. 

The right of a widow who had not succeeded by inheri- 
tance to the property in suit, but had acquired it 1^ dona- 
tion during the lifetime of her husband, and had since 
continued in uninterrupted possession thereof, the p|:operty 
moreover, having been self-acquired by the husband, who 
was therefore competent to dispose of it as to him might 
seem fit, cannot be questioned on the ground that the widow 
had no right to a share of the property under the Hindoo 
Law of Inheritance. S. D, A, N. W. P, 1859, p. 63. 
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A wi^ow of a, Hiodoo co*par<»ner in a joint undivided 
estate is incompetent to alienate by sale to a third patty 
the share of her deceased husband, even on the plea of 
the want of funds to meet family expenses. S. D, A., 
N. W. P„ 1860, p. 785. 

' In a case in which two Hindoo brothers owned a join 
Undivided estate) and one. A, died, leaving a childles 
widow, while the second, B, survived for 40 years, and 
then died leaving similarly a childless widow. Held, in 
special appeal that under Hindoolaw, the (plaintiff) widow's 
jnght became limited upon the death of her husband to 
maintenance only, and no right to share in the property as 
heir of her deceased husband could revive upon the death 
of her brother-in-law, B, unless it could be proved that B 
had voluntarily conceded to her such right. S. D. A., 
K W. P.) 1860, p. 729. 

Bdd, that when the owner of a joint ancestral property 
died, leaving a brother, a minor adopted son, who was his 
brother's son, and a widow ; and when on the adopted 
son's death the widow obtaiqed possession of the property, 
with the consent of the husband's brother, the widow 
possesses, under Hindoo law, no right to alienate the 
property during the life of her husband’s brother. S. D. A., 
N. W. P., I860, p. 361. 

The widow is not entitled to succeed to joint undivided 
personal property. S. D. A., N. VV. P., 1860, p. 364. 

Bdd, that where the inheritauce of a deceased person 
was contested between his widow, on the one side, and the 
widow of a son who had died during his father's lifetime 
on the other ; the latter has, under Hindoo law, no right 
of share in the inheritance, but a right of suitable main- 
tenance only, and right to any personal property of which 
her husband had |x>ssession during his life. S. D. A, 
N, W. P., 1862, p. 240. 

A Hindoo widow by her unchastity and desertion of 
her husband's family, forfeits all claim to maintenance 
hnd to participate in the proceeds of her late husband’s 
share of his patrimony and the next of kin to her husband 
is competent to exclude her from the enjoyment of the 
family property. S. D. A., N.'W. P., 1 862, p. 506* 

Bdd, that a Hindoo widow is incompetent to alienate 
property, inherited by her in succession to her husband, 
tomt for pious and necessary purposes. S, D. A», N, W. P** 
]p* 476. . 




INDEX 


TO 

OOLEBROOKE’S MITACSlIARx\. 


Acquisition— 

Modes of ... ... 11 to 14 

By Science ... ... ... 33 

Without detriment to paternal estate not 
liable to partition ... ... 30 to 33 

At charge of patrimony, double share of 
acquirer ... ... ... 37 

Not in case of improvement ... ih. 

Adoption— 

Adopted son, rank and right of ... C2-81 to 83 
Crita, whois? ... ... ... 75 

Critrima, who is ? ... ' 76 

Outtaca ... ... ... 60 to 72 

Mode of acceptance in ... ... 73 & 74 

Who can be given and taken in ... 73 & 75 

See “ Dwymushayana.” 


Alienation — 

See “ Father. ” 

See “ Kinsmen.” 

Apaviddha— 

Deserted son ... ... ... 78 

Apratibund’ha— 

See “ Heritage.” 

Ascetic— 

Succession to the property of an, ... 118 to 12Q 

Associate- 
Id holiness 

Succession of ... ... ... 118 to 120 



ii INDEX TO 


Bandhus— 

Page , 

Who are 1 and succession of,.. 

... 116 & 117 

Betrothal— 

When, can be revoked 

136 

Betrothed Damsel— 

Succession to the property of, 

139 

Birth— 

Cause of ownership 

... 17&18 

Proprietary interest by, 

18 

Right by, 

20-38 

Blindness— 

Cause of exclusion from inheritance 

124 

Brahmachari— 

Succession of, ... 

119 

Brother’s Widow 

44 

Brother— 

Costs of initiation of uninitiated, 

47 

Initiated, 

... 46 & 47 

Succession of, 

110 to 112 

Uninitiated ... 

... 46 & 47 

Spiritual, right of, in succession 

118-120 

Uterine and half, right of^ in case 

of 

re-union 

... 121 & 12*2 

Cognates— 

• Who are? 

... lie 117 

Succession of ... 

ib . 

Consent— 

See “Kinsmen.’' 

See “ Father/’ 

Cbita— 

A 

Who is? 

■ ■ 75 

Critrima— • 

Son, who is ? ... 

76 

' CiPATRIYA— 

H V W ; Wife; right of son by, 

87 



colebrooke’s mitacshaba. 

» (■ 

iU 

CSHETBAJA— 

JPage. 

Who is? ... ... ••• 

66 

Daughter— 

Alike or dissimilar by class ... 

105 

Appointed, right of, 

79-106 

Son of an appointed, right of, 62-64-05-85-106 

Of disqualified persons, maintenance of, 

127 

Succession of, alike or dissimilar by class 

105 

Married and unmarried 

ib. 

Unprovided and enriched ... 

Special rule, property to go to unmarried 

ib: 

and unprovided 

Endowed and unendowed, preference in 

29 

partition 

ib. 

Eight of, — to property of the mother ... 
Unmarried daughter, — ^to share in parti- 

41 

tion after father’s death ... 

48-52 

Maiden, by a Brahmini wife, share of,... 

48 

Explanation of the text 

Shares of maiden, by wives of different 

49 

tribes, defined 

49&50 

Mode of adjusting such shares 

50&61 

No share in partition before father’s death 
Share the residue of their mother’s pro- 

52 

perty after payment of her debts 

28 

Daughter’s Sons — 

Succession of ... 

105 & 106 

Data — 

DcKserted son 

Duttaka Son — 

See ‘‘ Squ.” 

See “ Adoption.” 

. See ** Heritage.” 

. 78 

Disease— 

Incurable, excludes a man from inheritance 124 

Disciple— 

Succession of 

...117 & 118 

Succession to the property of a, 

ib. 



IV 


INDEX TO . 


DiSINHERISION— 

See “ Exclusion from Inheritance/' 
Dwtmushayana— 

Practice of raising such issue prohibited. «• 59 

Rank of, ... ... 66 

Right of, ... ... ... 57-61 

When allowed ... ... ... 61 


Who is 1 ... ... * ... 57 to 61 

Eldest Son— 

See ** Share.” 

Evidence— 

Of partition ... ... ... 1.39 & UO 

Exclusion— 

From inheritance ... 124 

When disqu ilifying cause is removed ... 126 

Who arc excluded ... ... 124 & 125 


Father— 

Right of ... ... ... J6tol8 

To make a gift, or sale of immoveable 
property restricted ... 18 & 19 

Exception in certain cases ... ... ib. 

Joint ownership with son in ancestral pro< 
perty ... ... ... 18 

Cannot make a gift or sale of immove- 
able property without consent of sons ... 19 

To make partition at his pleasure » ... 21 

Power of, — in partition ... .. 25 

Afflicted with disease, or influenced by 
wrath, &c. Power of, in partition ... tb. 

Decease of, — ^partition stfter, ... ib. 


Succession of ... ... ••• 107 to 110 

Gentiles— 

Who arc, and succession of ... 1 13 to 116 

Gift— 

Acceptance of, of land must be public, ... 20 

See ** Father/' 

Affectionate, ... ... ... 16-45 

Immoveables can be given only when it 
had been acquired by the father, and 
with the consent of the son and the rest 


18 




COLEI^OOK£’s UlTACSHABA. v. 

■ * 

OOTEAJA— 

Who ate, succession of ... 113 to ll(ii 


QbAkdsons— 

Division of grandfather’s estate, allot- 
ment of shares according to fathers ... 37 

iEqual rights with sons, but distribution of 
grandfather’s property not • with refer- 
ence to themselves ... ... 3S 

If father be alive and separate from 
grandfather, or if he have no brothers, 
a partition of grandfather's estate 
with the grandson would not take place ib. . 

Bight of, to prohibit donation or sale by 
father of ancestral property .. . 89 

Difference of right of son and grandson ... iO 

lUght of, in recovered property .... il>. 

Heik— 

Liability of an,... ... ... x35 

HEBITAaB DEFIKED— 

Two sorts unobstructed (Apratibundha) or 

liable to obstruction (Sapratibuudlia).,. 1 & 2 


Hebmit— 

. Succession to the property of, ... 118 to 120 


Husbakd — 

Bight of, to property of his wife ... 137 

Succession of, to property of his wife 13C & 137 

Idiot— , 

Excluded from inheritance ... .. Hi 

Impotence— 

Cause of exclusion from inheritance ... ib. 

INHBMTANCE— 

Of persons excluded from inheritance, 
after removal of the disqualifying cause 
Of sons chief and secondary ... ... 7# to 81 

‘ See “Succession.” s 


See “ Exclusion from Inhcritaime.'' 


INDEX TO 


vi 


Kindeed— ' 

Of the same family, succession of ... 113 

Cognate, succession of ... ... 116 & 117 

Kino— 

Heirless property goes to, ... ... 9£) 

Kinsmen— 

, Bight of unseparated, as regards sale ... 19 

Consent of separated kinsmen not rc> 
quiredin sales ... ... ih. 

Child raised by, ... ... 66 

Lameness— 

Cause of exclusion from inheritance ... 121< 


Land— 

Formalities necessary to pass, 
Sale to be made in form of gift, 

Liability— 

Of an heir 

Madness— 

Excludes from inheritance... 


20 

ib. 


13.1 

124 


Maintenance— 

Bight of sons by a female slave to ... 8d, 96 

IVno are to be maintained .. ... 124 & 12.5 

Of widows, of wives, and daughters of 
disqualified persons ... ... 127 

Mabbiaoe— 

Modes of, ... ... ... 131 

Begulate succession to the Stndhana ... 131 & 132 


Middlemost Son— 
Motheb— 


See “ Share." 


Snocessioii of ... ... ... 107 to 110 

Bight of son bom after partition to pro- 
perty of the ... ... ... 41-42 


^ Posthumous, right of, aftci partition 


44 


* i « 



CdLE$ROOKE’S KITACSHABl. 


vu 


t 


OUT-OASTB— 

Excluded fioii»i.‘''.herita>Qce ... 
OWNBBSmP— 

Birth gives rise to, ••• 

Not the death of last owner 
Equal, of son with father ... 

Paecener— 

Eeunited, who is. 

Parent— 

Succession of 


Pa9«. 

124 

17 

.. 

21 

120 

... 107 to 110 


Partition— 


Uehnod ••• , , . 

Time of, how, by whom, and of what can, 

take place ... ••• 

Pour periods of ••• ••• 

Shares of difterent sons in, ... 

Unequal distribution 

Time of, without father's wish 

Share of wife in, 

After decease of father, ... 

Effects liable to. 

Present or gift, and recovered property 


not liable to ... ••• 

Equal, in case of mere improvement, ... 
As between sons by a Brahnuim and by 
wives of the other orders 
Kght of grandson in, 

Shares of grandson in, 


••• 

of grandfather's 


property 

Share of father in, , ."* 

Of recovered property against father s in- 
clination ... •• , ••* 

Bight of posthumous nephew, born alter, 
Buie of Vasishliha regarding, — m case ot 
pregnancy of females ... _ 

Shares of unmarried daughters m. 
Distribution of effects discovered after, ... 
Equal shares of all sons to such property 
Evidence of ••• 


3 

4 

20 to 22 
21 
21 
22 
28 
25 

29- 31-37 

30- 31-34 

37 

36 

39& 40 

39 
i6. 

40 
44 

ih. 

48toS2 

ib. 

65 

139-140 



tltDBX TO 


VIM 


PATBRNAt— 

Meaning of ... ••• 

Preceptor— 

Succession of ... 

Succession to the properly of 

Property — 

Whether it arises from paitition 

Ancestral 

Recovered 

Common, withholding of ... 
Share in, discoveicd after partition 

Proprietory— 

Right explained 

PUPTTi — 

Succession of ... 

Succession to the property of, 
Viitiious, who IS 

PUTRICA PuTRA, Meaning of ... 
Recovered Property, Meaning of 


3 


117-120 
... 117 & 118 


14, 15 & 16-18 
21 

... 40 

... 5o to 57 
... 55 & 56 


4tol0 


... 117 to 120 
... 117& 118 
no 

64 

... 34 40 


Reunion— 

Effect of, on inheritance ... ... 120 to 123 

With whom can, take place... ... J20 & 121 

Right of uterine and half-brother after, ... 1 21 & 1 22 


Right— 

Of Father. 

See “ Father.” 

Sec “Birth.” 

Sale— 

See “Father. ” 

See “Kinsmen.” 

Sahonodakas— 

Succesfflonof ... ... ... 82 

Sapindas— 

Succession of ... ... ... 82 

Sapratebundhu— 


Sfe “ Hentage.” 


COLKIQIOOEE'S UlTACSHABA. ix 

SEFABATION— p^i 

Of one capable of supporting himself ... 24' 

Sepabate— 

Property of a woman ... ... 127-138 

See “ Stridhana.” 

See “ Woman.” 

Shabes— 

Of sons in partition after decease of pa* 
rents. Text of Menu ... ... 25 

Unequal shares forbidden ... .. 26 

Double, not allotted in case of improvement 87 

Of sons in partition ... ... 20 to 25 

Of the eldest son a twentieth part of the 
heritage with the best of all the chattels 21 

Middlemost, half of that ... ... ib. 

Youngest, quarter of it ... ... 4h. 

SiSTEB— 

Marriage of unmarried, to be borne by the 
estate of the father , *••• ••• 47 

Shares for contribution to such marriage 48 

Succession or participation of, in estate of 
a deceased brother ... ... 124 

Son— . 

Meaning of ^ 3 

Share of, in partition ... ... 21*24 & 25 

Equal rights of, after demise of parent in 

partition ... ... ... 25 

Eldest may take patrimony entire ... ih. 

Equal shares of sons in partition ... 27 &.28 

Inheritance of, to the estate of their mother 29 

By a Brahmani, right of ... ... 36 

Equal right of father and, in property 
ancestral ... ... ... ST'/ 

Right of, in property acquired by father 40 . 

Posthumous, right of ... ••• . 41 

Bom after partition, right of, ... ' 46. 

Posthumous, by a woman of a different 
tribe— right of ... ...* ... ib. 

Rule of Menu, as to right of posthumous 42 


X 


INDEX TO 




Son-*-* * Page, 

Bight of> bom after partitioD, to property 
acquired by father after separation ... 42-45 & 4G 
No nght of separated, to such propoity... 42 

Share of posthumous ... 43 

Share of — s belonging to different tribes 52 & 53 
Exception in case of land acquired by 
acceptance of a gift S3 

Bight of a, of a Brahmani, to such land. ib. 

Bight of — s by woman of different tribes 
(except Sudra) to land purchased, &c .« 54 

Share of, by a Sudia woman in the move- 
ables ••• ••• %b» 

Sldeat, forfeiture of, if he defraud younger 
brothers ... ... 55 

By birth and adoption, shares of ... 62 

Descriptions of, piincipal and secondary... 62 & 63 
Legitimate, who is 1 ... 63 

Of appointed daughters ... ... Gt & 65-85 

Dwymushyana, rank of ... ... CG 

Cshetraja, who is ? .. ib. 

Gudhaja^ who is? ••• ... %h, 

Canina) who is ? *** . *** 

Of a twice-married woman, who is ? ... G 8 

Outtaca, who is { ... ... Ci)lo72 

Who can be given as a Duttaca ... 73 

Chrita or bought, who is ? ... ... 7 o 

Critrima, who is ? ... ... 76 

Self given, who is ? ... ... 77 

Beoeived with a bride, who is ? ... ib. 

Deserted •>» ••• 78 

Bank of, chief and secondaiy ... 81 & 82 

Equal in class ... ... ... 83 

By a Sudra wife, right of ... ... 82-86 

By a Gshatriya wife, right of ... 36-87 

B;^ Yaisaya wife, right of ... ... ib. 

Bight of, by a female slave to the estate 
of a Sudra ... ... ... ib. 

No right of, by a female slave to the estate ib. 

of a ro-generate man ... ... ib. 

SmontiSA ... ... 41 & 42-127 to 138 

tThatis .. ... ... 128 to 130 

I Menu's enumeration of ... ... 129 



C0|.EB]t90KE’S HITACSnARA. 


tx 


Stiudhana— 


Pa0e. 

Catyaysna’s definition of ... 

••• 

129 

Succession to, ... 

••• 

ISO to 13$ 

Regulated by modes of marriage 

■ • • 

131 & 132 

Student— 



Succession to property of a professed, 
Perpetual and temporary, succession 

to 

118 

property of, ... 

•• • 

no 

Succession— 



Of sons chief and secondary 

• ■ 1 

79 to 81 

Of -widows 

••• 

88 to 104) 

Of daughter and daughter’s son 


105 

Of brothers 


no to 112 

Of Gotraja or gentiles 

• ■ • 

113 to 116 

OfBandhus or cognates ... 

••• 

116 & 117 

Of strangers after failure of kinihcd 

••• 

n7& 118 

To the property of a hermit 


118 to ISO 

To the property of an ascetic 

• • ■ 

ib. 

Of a professed student 

••• 

ib. 

Of a preceptor ... 


118 to 120 

Of a viituous pupil ... 

•• # 

ib. 

Of spiritual brother and associate 

in 


holiness 

• • • 

ib. 

To a woman’s property 


127 to 138 

See “Stridhana,’ 



To property of a betrothed damsel 


137 

SUDRA— 



Bight of a son by a female slave to the 

estate of a ... 


87 

Sudea Woman— 



Son of a, rank of 


82.86 

Townsmen — 



Consent of, to pass land 


SO 

Undivided— 



Pioporty, right of son begotten by a 


youDgoi brother on widow of elder 


02 




xii nroBX it> colebrooke’s turAa^BARA. 

tTBUQUAL-- . P«v«. 

... ... ... 25 

Unsi^abatei} Kinsmen— 

(See “Kiasmcii. ” 

Vaista wife— 

Son of .. ... S7 

VlNAPHBSTHA— 

Succession to property oi ... Ilf) 

Virtuous Pupil— 

^Vlio IS? ... ... ... il). 

Widows— 

Bight and share of, in partition ... (j4i 

r^uties of, as shown by &lcuu ... (>0 

' When issue can be raised upon ... LI 

Authorized to nusc issue ... ... }h. 

Bight of, to inherit ... ... 88 to ] 04 

Wife— 

Partakes in partition ... ‘ 23 

Share of a, in partition ... ... 24 

— ’s peculiar property ... ... %b. 

Of a disqualified person to be maintained 1 27 

Bight of husband to property of his ... 137 

Woman— 

Sk-fold property of woman... ... 

Separate property of ... ... 127 

See “ Stridhana. ” 

YA-n— 

Succession to the property of a ... Ill) 

^ Youngest Son— 


See “ Share. 








